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Life Insurance Taxation— 


Congressional Hearings 


Reporting to our readers this month is 
| Charles W. Tye, of Joseph Froggatt ¢ 
Company, Newark, New Jersey. 


TM HE long-awaited hearings on life insur- 

ance company taxation were held in 
Washington, D. C., last month before the 
House Ways and Means subcommittee headed 
by Representative Curtis of Missouri. The 
purpose of the hearings was to elicit from 
the industry its views and proposals for the 
establishment of a permanent method of 
taxing a life insurance company, both stock 
and mutual, to take the place of the so- 
called “stopgap” legislation under which the 
life industry has been taxed for the past 
few years. 

Prior to the hearings, and a tremendous 


aid to placing the hearings in a proper 
perspective, was the comprehensive and 
well-rounded presentation (objective but 


without specific recommendations) that had 
been prepared by the Curtis committee staff- 
a 56-page study on federal taxation of life 
insurance companies. This study was par- 
ticularly helpful in expediting the hearings, 
since many complex situations could be 
disposed of by a page reference to this 
pamphlet. The members of the subcom- 
mittee and their staffs are certainly to be 
congratulated on the outstanding job they 
have done in this regard. 

The present stopgap method of taxing a 
life insurance company, enacted in 1951 on 
a temporary basis, has been extended an- 


2 


nually since then. Under this legislation, 
the companies are currently taxed at a rate 
cf 334 per cent on the first $200,000 of net 
investment income and at 6% per cent on 
the excess. These tax rates are intended 
to be equivalent to the application of the 
yrdinary corporate rates of 30 per cent on 
the first $25,000 and 52 per cent on income 
above $25,000, after applying “the reserve 
and other policy liability credit.” A grad- 
uated reduction in the tax as thus computed 
was provided for those companies whose 
net investment income was than 105 
per cent of their policy needs on the basis 
of applying their own interest ratio to their 
Thus, if an individual company, 
on the basis of its own interest rates applied 
to its own reserves, would need more than 
its net investment income, its taxable in- 
come is reduced 50 per cent. Companies 
with ratios between 100 and 105 per cent 
receive a reduction varying from a little 
less than 50 per cent to a little more than 
zero. Also, to conform to the pattern on 
income from accident and health business, 
the net investment income is reduced by 
3% per cent of the mean of the accident 
and health reserves; the amount so sub- 
tracted is multiplied by eight; that amount 
is added to the balance of the net investment 
income; and the rates of 6% per cent or 
334 per cent are then applied to the com- 
bined amount. 


less 


reserves. 


The report of the Curtis committee ex- 
amines in detail the basic concepts for 
taxing life insurance companies and reiter- 
ates the practical need of a formula which 
will avoid the recurring problems which 
have haunted the industry in past years. 


IL J— January, 1955 
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Briefly, the following basic concepts were 
examined by the committee: 


Free investment income approach.—Gen- 
erally speaking, free investment income is 
that portion of the investment income which, 
after deducting investment expenses, is not 
required to be aside to meet policy 
obligations. 


set 


This approach was in use from 1921 to 
1951. It developed primarily with 
mutual insurance companies in mind. There 
are three potential methods of applying the 
free investment income approach, namely, 
(a) the company-by-company basis, (b) the 
and (c) the industry- 


was 


average-rate basis 


ratio basis. 


Gross income as the tax base.—Under 
this approach, a tax at a relatively low 
rate is applied to the gross income of a 
life insurance company instead of to the 
net income in order to determine the income 
tax. In a sense, the formula from 1951 to 
date is a modified form of tax on 
income, since, generally, a 6% per cent tax 
on investment income was substituted for 
a 52 per cent tax (actually it would have 
been a 50.75 per cent tax) applied to invest- 
ment income reduced by 87% per cent. 


gross 


Total income as the tax base.—Under a 
total income approach, life insurance com- 
panies would be taxed upon total income 
from all sources the same as other corpora- 
tions of a nonexempt nature. In general, 
taxable income would consist of premiums 
and investment income less expenses and 
other deductions provided for corporations 
generally, total amount paid to policyholders 
and net increases in policy reserves exclud- 
ing increases in contingent surplus reserves. 


Distributed income as the tax base.—This 
method would involve a minimum tax, to 
be used in conjunction with other 
basic formula. 


some 


The policyholder as the basis in case of 
mutual life insurance companies.—The cor- 
poration would be abandoned as the taxable 
entity and the amount of tax would be 
found, not from the status of the company, 
but from the status uf the individual policy- 
holders who ultimately receive the invest- 
ment income earned by the company. For 
practical reasons, it would be collected from 
the company but imposed at a rate, in the 
neighborhood of 20 per cent, which would 
correspond to the average individual rate. 

In addition to the above-mentioned basic 
concepts, the following subsidiary 
were reviewed in the Curtis committee 
report: 


issues 


Report to the Reader 





Tuts ISSUE IN BRIEF | 


| As you read this issue you will learn 

that: 

the most effective use of the 
new provisions relating to federal 
estate taxation of life insurance pro- 

| ceeds will depend on a skilled evalua- 

| tion of the insured’s financial and family 


circumstances. Page 7. | 


only in South Carolina may 
punitive damages be recovered for the 
breach of an insurance contract when 
the breach is accompanied by fraudu- 
lent intent or by a fraudulent act. 
Page 20. 


medical-payments coverage is 
a type of health and accident coverage 
which is written into the automobile 
policy. Page 25. 


the hazards of fishing vessels 
are such that the underwriting of these 
vessels calls for special care. Page 28. 


‘ many serious questions have | 
arisen since the New York and Wis- 
consin decisions upholding workmen’s 
compensation awards for occupational 
loss of hearing to employees who have 
not lost any wages or time from work. 
Page 39. 


|} . . . the employees of a gambling 
establishment are not guilty of neg- 
ligence if they fail to use force to 
prevent an intoxicated woman gambler 
from using an escalator, Page 55. 


the manufacturer of a truck 

is liable damages when one of 

| its trucks leaves the road because of 
a broken steering arm that had ac- 
cumulated rust at the point of break. 


Page 62. 


for 


Accident and health business.—The taxa- 
tion of life insurance companies in a manner 
different from the taxation of casualty insur- 
ance companies raises a question about the 
taxation of the portion of the income of a 
life insurance company which is attributable 
to accident and health business. 

Under the free investment income ap- 
proach determined on the average-rate basis, 
as applied from 1921 to 1942, all of the 
investment income attributable to accident 
and health business was treated as taxable 
income. Under the 1942 plan, which allowed 
as a deduction a ratio of investment income, 
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a special problem was presented by accident 
and health reserves, since investment income 
arose from this business, but no interest was 
required to be added to the reserves. Con- 
sequently, the 1942 plan added to the invest- 
ment income on life insurance business 34 
per cent of the accident and health reserves, 
which was assumed to be the current rate 
of earnings on those reserves. 


The stopgap plan adopted in 1951, and 
presently in effect, reaches the same result, 
but instead of taxing 3% per cent of the 
accident and health reserves at 52 per cent, 
it multiplies 34% per cent of the accident 
and health reserves by eight and applies the 
rate of 6% per cent (one eighth of 52 per 
cent), or 334 per cent in the case of income 
under $200,000. 


The plan submitted by the life insurance 
associations in 1954 would continue this 
level of tax on accident and health business. 


Term insurance business.—It was pointed 
out that the concept of taxing life insurance 
companies only on investment income im- 
plies that they incur little tax with respect 
to term insurance business. 


No specific proposals have been made to 
deal with this matter. In theory, the plan 
submitted by the life insurance associations 
in 1954 would deal with the problem in 
part where a company dealt primarily in 
term insurance. In this case it would have 
a low investment income, but it might be 
subject to the alternative tax on stockholder 
dividends. 

The problem is eliminated under a total 
income approach. Similarly, if a definition 
of term insurance could be found, the prob- 
lem could be eliminated by applying the 
total income approach to term business only. 


Definition of a life insurance company.— 
One problem raised has been the possibility 
of using a life 


insurance company as an 


investment company in order to obtain a 
lower tax. It is noted that this problem dis- 
appears under many of the basic approaches 
to taxing life insurance companies, but it 
does not disappear under the gross invest- 
ment income tax or the free investment 
income tax computed on the industry-ratio 


basis. 


A proposal to meet this problem, offered 
by the life insurance would 


exclude from the definition of life insurance 


associations, 


companies any company that did not have 
premium receipts equal to two times its 
net investment income. Another suggestion 


4 


to meet this investment company problem 
would limit the deduction for reserve in- 
terest to two times the reserve interest re- 
quirements determined under the company’s 
own assumptions and its own reserves. 


Another problem in this area is that of 
a subsidiary insurance company which might 
be used to divert profits from the parent 
companies. It has been proposed by the 
life insurance associations that this problem 
might be dealt with under regulations re- 
quiring an allocation of expenses between 
companies with a common ownership that 
would fairly reflect income. 


Hearings 


The Joint Committee on Federal Income 
Taxation of Life Companies, 
representatives of American 
Life Convention, Life Insurance Association 
of America, and Life Insurers Conference, 
opened the hearings with a prepared state- 
ment which urged permanent extension by 
the. Congress of the present method of 
taxing net investment income. They termed 
the flat tax method “The simplest and most 
nearly equitable plan yet suggested,” but 
stated that the tax rate of 6% per cent 
under the present formula is extremely high 
and constitutes a burden on life insurance 
policyholders and their thrift. The 
ment, in part, follows: 

“The Federal 
of 64% on 


turn 


Insurance 
composed of 


state- 


levies a tax 
investment income. This in 
amounts to about 14% of policy- 
holders’ premiums. Therefore, every person 
who insures his life is subject to an average 
charge of $3.50 for each $100 he saves 
through life insurance just for the privilege 
of saving his own money. This is an oner- 
ous burden on thrift and one which we 
neither economic nor 


Government 


believe has 
justification. 


social 


“Life insurance savings are taxed much 
more heavily here than they are either in 
Canada or Great Britain. We cannot 
reconcile a public policy which penalizes 
family security here as compared with the 
more favorable treatment accorded in other 
English speaking countries, the only other 
nations in which life insurance has attained 
such proportions as to constitute a great so- 
cial force and a valuable economic asset. 
“Life insurance in the last analysis is 
simply a large group of citizens who are 
currently contributing a portion of their 
savings to a common fund in order to afford 


(Continued on page 53) 
IL J— January, 1955 
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Busy Legislative Year Looms Ahead 


The hearings on life insurance company 
taxation which were held last month before 
the House Ways and Means subcommittee 
headed by 
cussed at 


Representative Curtis are dis- 
page 2 of this issue. 

Many bills having a direct bearing on the 
insurance industry will be introduced in the 
45 state legislatures which are scheduled to 
convene in regular session this year. Only 
Kentucky, Mississippi and Virginia will not 
be in few of the 
follow: 


session. A proposals 


Indiana .. . 
has been proposed by the «state insurance 
commissioner which would permit mail- 
order insurance companies to be i 
Indiana 


posed 


\ “service of process” act 


sued in 
The purpose of the pro- 
legislation is to help protect pur- 
chasers of mail-order insurance from out-of- 
state firms. At 
must bring their 
home state. 


courts. 


Indiana 
suits in the 


present, buyers 


company’s 


New Hampshire ... A _ reduction in 
the state premium tax on domestic insur- 
ance companies from 2 to 1 per cent is 
expected to be considered by the state legis- 
lature. 


North Carolina . . . One proposal which 
will be introduced would require insurance 
companies to give a period of notice before 
canceling an accident and health policy be- 
cause of the deteriorating health of the in- 
sured. Another bill would require accident 
and health salesmen to fulfill a 
12-month residence requirement in the state 
before being licensed. Provision for bond- 
ing the agents would be supplied by still 
another bill. 


insurance 


Insurance advertising would be curbed by 
one of the proposals. Accident and health 


What the Legislators Are Doing 


PIPES 


insurance ads would be required to state, 
in the same size type as that used to list 
policy provisions, what 
tions consist of. 


the policy excep- 


Recent New Jersey Developments 


Several statutes affecting insurance have 
been enacted at the regular session of the 
New Jersey Legislature. One statute amends 
the act concerning hospital service 
porations and the establishment, mainte- 
nance and operation of hospital service 
plans. The definition of hospital service has 
been broadened from that of hospital care 
provided through a hospital which is main- 
tained by the state to care provided through 
a hospital or institution which is maintained 
by a state or any of its political subdivisions. 


cor- 


\ new paragraph has been added which 
stipulates that any payment by a hospital 
service corporation pursuant to a written 
contract with a hospital or institution for 
the services contracted thereunder shall not, 
for a fiscal period, be in excess of the aggre- 
gate amount that would be obtained by ap- 
plying the particular hospital’s or institution's 
regular charges to the general public for 
the same services to all such cases for which 
payment is made for the fiscal period by 
the hospital corporation to the hospital or 
institution. Payment may be made on a 
basis of a level per-diem amount estab- 
lished for the particular hospital or insti- 
tution for each day of hospital care. 

The statute requires that a schedule of all 
rates of payments to hospitals and institu- 
tions by such hospital service corporations 
pursuant to such contracts be filed with the 
Commissioner of Banking and Insurance. 
The has the right to dis- 
approve the rates, but such disapproval is 
subject to review by the superior court. 


5 


commissioner 
















(A. B. 365, Laws 1954, approved and effec- 
tive December 17, 1954.) 


Another statute passed in New Jersey 
amends Section 21, Chapter 175, Laws 
1944, which provided that it was unlawful 
for any person to solicit business for a com- 
pany not authorized to transact business in 
the state. The amendment broadens the 
statute to include not only persons, but also 
partnerships and corporations. It also gives 
the holder of an insurance broker’s license 
the authority on behalf of a prospective as- 
sured to negotiate and deal with the holder 
of a surplus line license to effect any such 
transaction, collect the premium therefor 
from the insured, and receive from the sur- 
plus line licensee a share of any commission 
or brokerage fee earned by the surplus line 
licensee in connection therewith. 


This statute also amends Sections 3, 4, 
5 and 6 of Chapter 462, Laws 1948. Section 
3 has been broadened to include cobrokers 
of the licensee in its requirement that an 
effort must be made to obtain insurance 
from insurers licensed in the state before 
the insurance is obtained from an insurer 
not licensed to do business in the state. A 
time limit has been placed on the filing of 
the affidavit by the licensee to the commis- 
sioner which states that the has 
diligently tried to obtain insurance from in- 
surers licensed to do business in the state. 
The affidavit now must be filed no later than 
the last day of the month subsequent to the 
month in which the insurance was procured. 


licensee 





The restriction found in Section 4—that 
the licensee shall not procure any portion of 
the insurance from an unauthorized insurer 
other than one which is possessed of net 
cash amounting to at least $100,000 or one 
which has been in ari unimpaired condition 
for the preceding 12 months—has been in- 
creased to require that the insurer: have 
net cash or liquid assets of at least $300,000 
and must have maintained an unimpaired 
status during the preceding 12 months; or 
is one of a group of insurers which has on 
deposit in a bank or trust company in the 
United States trust funds of not less than 
$5 million for the benefit of policyholders. 


A time limit has been placed on the filing 
of the certified copy of the account by the 
licensee. It now must be filed not later than 
the last day of the month subsequent to 
the month in which such insurance was pro- 
cured. The penal bond which must be 
supplied to the state was raised from $3,000 


to $5,000. 


6 





The annual fee to be paid to the commis- 
sioner for a license under the act was raised 
from $25 to $100. (A. B. 402, Laws 1954, 
approved December 8, 1954, effective Janu- 
ary 1, 1955.) 


The amendment of the Motor Vehicle 
Security-Responsibility Law of New Jer- 
sey is proposed by A. B. 496. This bill 
would require that the owner of a car not 
operate his vehicle on a public highway or 
in any public place if there were no automo- 
bile liability policy or bond in force, unless 
he had deposited a sum of money or had 
qualified as a self-insurer. No car could be 
registered unless the applicant certified in 
his application that there; was in force an 
automobile liability policy or bond, that 
there was a deposit made or that he had 
qualified as a self-insurer. This would not 
apply to the operator of a vehicle if he were 
not its owner, providing there is in effect 
an automobile liability policy or bond with 
respect to the vehicle. 


Many Introductions 
Filed in Massachusetts 


Massachusetts, as a result of the fact that 
legislative proposals must be introduced in 
advance of the convening legislative session, 
has already had many bills formulated af- 
fecting insurance which will be considered 
in 1955. A few of the proposals follow: 


The discretionary powers of the insurance 
commissioner would be curtailed by H. B. 
578, which would make it mandatory for 
the commissioner annually on or before Sep- 
tember 15, after due hearing and investigation, 
to establish fair and reasonable classifica- 
tions of risks and adequate, just, reasonable 
and nondiscriminatory premium charges to 
be charged by companies in connection with 
the issue or execution of motor vehicle lia- 
bility policies or bonds. 

Many changes have been proposed affect- 
ing workmen’s compensation insurance. H. B. 
605 would increase the benefits under the 
act. The maximum payment for total in- 
capacity resulting from injury, the maximum 
payment where the injury is both permanent 
and total, and the maximum payment for 
partial incapacity resulting from injury have 
all been raised from $30 to $35 a week. 

H. B. 164 would provide for an investiga- 
tion and study of compulsory motor vehicle 
liability insurance by an unpaid special com- 
mission. This commission would report the 


(Continued on page 64) 
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Life Insurance Planning 


Under the New Revenue Code 


By HARRY YOHLIN 


The new provisions relating 
to federal estate taxation of 
life insurance proceeds raise 
a host of serious legal ques- 
tions, the author points out 


| aeigd CHANGES in the 1954 Internal 
Revenue Code carry greater potential 
benefits for the individual taxpayer than the 
revised treatment of life insurance proceeds 
for federal estate tax The new 
provisions represent the latest step in what 
appears to be a concerted effort to minimize 
the impact of estate taxes without a reduc- 
tion in rates. Added to the marital deduction, 
the liberalized provisions relating to trans- 
fers in contemplation of death and the credit 
for property previously taxed which passes 
to a surviving spouse, the cumulative effect 
can be, where these tools are effectively 
utilized, to reduce the estate tax burden to 
a fraction of what it would have been prior 
to 1948. The following examples indicate 
the extent of the possible savings in some 
typical situations: 


purposes. 


Assume an adjusted gross estate (gross 
estate less allowable deductions such as debts, 
administration expenses, etc.) of $200,000, 
in which life insurance proceeds amount to 
$80,000. Prior to 1948, the federal 
tax would have been approximately $32,000. 
Thereafter, through the utilization of the 
marital deduction, the tax could have been 


estate 


Life Insurance Planning 


reduced to $4,800. Now, through the proper 
assignment of life insurance policies, the 
tax can be entirely eliminated. In an ad- 
justed estate of $500,000, of which 
$100,000 represents lif: insurance proceeds, 
the tax prior to 1948 would have been about 
$115,000. Thereafter, with the marital de- 
duction, the tax could be reduced to $45,000, 
and finally, with’ the assignment of life in- 
surance policies, the tax would amount to 
$32,000, or little more than one quarter of 
what was payable prior to 1948. 


eross 


In a $1 million estate, with insurance pro- 
ceeds of $250,000, the tax can be reduced 
from $300,000 to $85,000, in round figures, 
by utilizing these estate-planning tools. 


Unfortunately, these savings do not al- 
ways accrue painlessly. The new provisions 
relating to the federal estate taxation of life 
insurance proceeds, though deceptively simple, 
raise a host of legal questions and personal 
implications which are of serious concern 
to both the insured and his adviser. There 
is no doubt, however, but that thoughtfully 
utilized, in proper circumstances, these pro- 
visions can produce attractive tax savings 
without unduly upsetting the estate owner’s 
personal security and plans for his family. 


Background to New Law 

The complex qualities of the life insur- 
ance contract have made it a difficult subject 
for federal taxation. Complicating matters 


further was the favored position which in- 


7 





Mr. Yohlin, a Philadelphia attorney, is 


a frequent lecturer and writer on federal 


income tax and estate planning subjects 


surance has always occupied because of its 
social implications." As Mr. Justice Cardozo 
underlined: “Insurance for dependents is 
today in the thought of many a pressing 
social duty. Even if not a duty, it is a com- 
mon item in the family budget, kept up very 
often at the cost of painful sacrifice, and 
abandoned only under dire compulsion.” * 

The first statutory language in the Reve- 
nue Act of 1918 dealing with the taxation, 
at death, of life insurance proceeds possessed 
the merit of brevity, if not lucidity. Pro- 
ceeds in excess of $40,000 were taxable if 
receivable by beneficiaries “as insurance under 
policies taken out by the decedent upon his 
own life.” 

It soon became evident that the nature of 
life insurance did not allow for such simple 
statutory treatment. A number of 
quickly arose revolving around the mean- 
ing of the term “life insurance.” * Even more 
significant was the interpretation to be ac- 
corded to the cryptic words “taken out by 
the decedent upon his own life.”’* To clarify 
this language, the Treasury Department re- 
sorted to the specific criteria of who paid 
the premiums and who owned the incidents 
of ownership. The Commissioner of Internal 
Revenue was singularly irresolute in de- 
ciding which of these tests to adopt, and 
ludicrously resembled the man on the flying 
trapeze. First, the regulations adopted the 
premium-payment Next followed a 


1As of January 1, 1953, there were over 219 
million individual life insurance policies, carry- 
ing a face value of more than $276.6 billion, 
owned by 88 million policyholders. 

2 Burnet v. Weils, 3 ustc { 1108, 289 U. S. 670, 
681 (1933). 

8 Sec. 402(a) of the Revenue Act of 1918. 
$40,000 exemption did not apply to 
payable to the insured’s executor. 

*The taxpayer sought to prove that certain 
benefits, such as annuities, were life insurance 
proceeds, so as to obtain the special $40,000 ex- 
emption. See Old Colony Trust Company v. 
Commissioner, 39-1 ustc { 9358, 102 F. (2d) 380 
(CCA-1), and Helvering v. Le Gierse, 41-1 vust« 
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cases 


test.® 


The 
proceeds 


shift to the incidents-of-ownership test,’ and 
subsequently to a combination of both.* But 
these gyrations had not yet ended. Once 
more, the Treasury Department swung back 
to the incidents-of-ownership criterion,” only 
to shift again to the premium-payment test.” 
After a history of almost 25 years of vacilla- 
tion in the administration of this vague 
statutory provision, the Treasury Depart- 
ment had now completed the cycle. 


This was not to be the happy ending to 
the department’s flirtations with this elusive 
phrase. Exasperated by the Treasury’s in- 
decisiveness, Congress finally stepped onto 
the merry-go-round in 1942, and legislated 
a return once more to a combination of both 
criteria." These amendments persisted until 
the adoption of the 1954 Code. They pro- 
vided, in effect, that all life insurance pro- 
ceeds (the $40,000 exemption was eliminated) 
were includable in the estate of the insured 
if (1) payable to the insured’s executor or 
(2) the insured had paid the premiums di- 
rectly or indirectly or (3) the insured owned 
any incidents of ownership in the policies. 
A reversionary interest was not to be re- 
garded as an incident of ownership. 


It must be conceded that these amend- 
ments did an effective job in eliminating 
confusion and avoidance. The only method 
whereby estate taxation of insurance pro- 
ceeds could be escaped was to have someone 
{ 10,029, 312 U. S. 531, involving combination 
annuity-and-insurance policies. 

5 See Paul, Federal Estate and Gift Taxation 
(1942), p. 509. 

> Regs. 37 (1921 Ed.), Arts. 32, 34-35. 

7T. D. 4296, IX-2 CB 427; see Chase Na- 
tional Bank v. U. 8., 1 ustc {§ 346, 278 U. S. 327 
(1929). 

8 Regs. 80 (1934 Ed.), Art. 25. 

® Regs. 80 (1937 Ed.), Art. 25. 

10 T. D, 5032, 1941-1 CB 427. 

Sec. 404(a) of the Revenue Act of 1942, 
which became Sec. 811(g) of the 1939 Internal 
Revenue Code. 
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other than the insured acquire a policy on 
his life and pay the premiums with inde- 
pendent funds. Thus, a wife could take out 
a policy on the life of her husband and if 
which to 
pay premiums, she could receive the pro- 


she had her own resources with 
ceeds tax free on her husband’s death. But 
there was the rub! Unless it could be proven 
to the satisfaction of a cynical and sus- 
picious Treasury Department that the pre- 
miums were, in fact, paid with the wife’s 
funds and were not channelled through her 
by the insured, the proceeds would be swept 
unceremoniously into the insured’s estate. 
Of course, wives lacking personal wealth 
or earning power could not enjoy these benefits. 


The pendulum had swung from a 
favored position for life insurance to one 
\ trans- 
fer of property normally resulted in its ex- 
clusion for estate tax from the 
estate of its former owner, Not so with life 
insurance. Despite the fact that the insured 
had made a complete gift of the policy, the 
proceeds were, nonetheless, includable in his 


now 
of actual discrimination against it. 


purp¢ ses 


estate because he continued to make addi- 
tional gifts by way of premium payments. 
Not even the cash-surrender value of the 
policy, which clearly : 
the transferee and which he 
duced to cash at time, 
from the estate of the insured. 


was the property of 
could have re- 
excluded 


any Was 


The lack of correlation between the gift 
and made the situation 
fensible. Despite the inclusion of the pro- 
ceeds for taxes, the transfer of the 
policy was, nevertheless, subject to a gift 
tax as premiums 
paid thereon by the insured. 


estate taxes inde- 


estate 


were the subsequently 


Add to these valid arguments the wide- 
spread sentiment ‘iat life insurance indeed 
deserved preferential treatment, and one can 
easily understand the combined pressures 
which brought about the 


1954 Code. 


This brief past experience is 
not merely of historical interest, but of 
immediate pertinency. It illuminates the prob- 
lems that previously arose when incidents- 
of-ownership was the sole criterion, and we 
shall refer to these throughout the subse- 
quent discussion. To that extent it estab- 
lishes, at least tentatively, some signposts 
for the future. It also points a warning that 
we may not have heard the last of the pre- 
mium-payment test, which has an unusual 
resiliency, as attested by the fact that it 
was abandoned three different times, always 
to be returned to. 


changes in the 


review of 


Life Insurance Planning 


Provisions of 1954 Code 


Briefly stated, Section 2042, replacing Sec- 
tion 811(g) of the 1939 Internal Revenue 
Code, eliminates the premium-payment test 
for the taxation of life insurance proceeds 
in the estate of the insured. Hereafter, the 
exclusive test will be whether the insured 
owned any incidents of ownership in policies 
payable to designated beneficiaries. If he 
did, the proceeds are includable. If not, the 
fact that the insured paid the premiums up 
to his death will be immaterial, and the pro- 
ceeds will be excluded. 


Unlike the prior law, the term 
of ownership” 


“incidents 
now includes a reversionary 
interest which, when valued in the manner 
to be prescribed in the Commissioner’s regu- 
lations, exceeds 5 per cent of the value of 
the policy immediately before the death of 
the insured. 


The new provisions apply to estates of 
decedents dying after August 16, 1954, the 
effective date of the new Code, and relate 
to the proceeds of all insurance policies ac- 
quired before or after that date. 


Purchase of New Insurance 


It is a relatively simple matter to purchase 
new insurance in a manner which will ex- 
clude the proceeds from the insured’s estate. 
Application for the policy should be made 
by one other than the insured, whether it 
be the wife, children or parents, who will 
own all of the incidents of ownership in the 
policy. Premiums can be paid either by the 
insured directly or through gifts of cash to 
the owner of the policy. The latter pro- 
cedure is preferable for reasons subsequently 
discussed. 


Assignment of Existing Policies 


The situation is infinitely more complex 
with respect to the assignment of existing 
policies owned by the insured. As with all 
transfers of property, the assignment must 
be complete and bona fide, without strings 
attached. Any agreement between the in- 
sured and new owner affecting the exercise 
of the rights granted in the policies or the 
disposition of proceeds will, undoubtedly, 
render the transfer ineffective for estate tax 
purposes. 


Incidents of Ownership 


The insured cannot ‘retain any of the in- 
cidents of ownership in the policies either 


9 











alone or in conjunction with other 
person. Thus, the mere irrevocable designa- 
tion of a beneficiary would, of course, be 
insufficient. Although the new regulations 
with respect to these provisions have not 
as yet been promulgated, the term “inci- 
dents of ownership” has been well defined 
under prior regulations and court decisions. 
The following fall clearly within this category : 
(1) right of the insured or his estate to the 
economic benefits of the policies, (2) power 
to designate and to change beneficiaries and 
(3) right to surrender, cancel, assign, pledge 
as collateral or borrow on the policies.” 


any 


Nor may these powers be exercised indi- 
rectly as, for example, through a corporation 
of which the insured is the sole stockholder * 
or through a trust, created by a wife who 
is the owner of the policies, which authorizes 
the insured to exercise these rights.* The 
term “incidents of ownership,” as the regu- 
lations point out, is not to be confined to 
ownership in the technical legal sense.” There 
is a serious question as to whether the in- 
sured can retain the right to change a con- 
tingent beneficiary if the assignee-owner 
should predecease him.” The fact that the 
insured never possessed the policy nor paid 
any premiums is immaterial, if under the 
policy he was granted any incidents of 
ownership.” The insured may not assign 
annuities or endowment contracts and re- 
tain his lifetime benefits, even though all 
other ownership rights have been irrevocably 
transferred.” 

Invariably, under the estate tax law, a 
power which, if exercisable by the decedent 
alone would render the property taxable, 
will produce the same result if exercisable 
in conjunction with any other person, whether 
or not such person has an adverse interest. 
This rule applies to the taxation of life in- 
surance as well. Thus, if a wife purchases 
a policy on her husband’s life and vests 
the incidents of ownership in herself and her 
spouse, the proceeds will be taxable in the 
insured’s estate.” 


Right to Dividends 


A more difficult problem arises with re- 
spect to the retention by the insured of the 
right to dividends. Under prior law, this 


122 See Regs. 105, Sec. 81.27, under 1939 Code. 

13 Regs. 105, Sec. 81.27(a), under 1939 Code. 

14Cf. Richardson v. Commissioner, 41-2 ustc 
7 9592, 121 F. (2d) 1 (CCA-2), cert. den., 314 
U. S. 684 (1941). 

1° Regs. 105, Sec. 81.27(a), under 1939 Code. 

16 Broderick v. Keefe, 40-1 ustc { 9470, 112 F. 
(2d) 293 (CCA-1). 

"Fried »v. Granger, 52-2 ustc { 10,867, 105 F. 
Supp. 564 (DC Pa.). 
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rule 





was not regarded as an incident of owner- 
ship.” It is uncertain if the same rule will 
apply under the new law. Logically, there 
is ample support for the proposition that 
the right to dividends is not an incident of 
ownership. Life dividends have 
never been subjected to income tax because 
they are not regarded as dividends in the 


insurance 


true sense of the word, but as returns on 
premiums.” With the premium-payment 
test eliminated, there would appear to be 
no reason to regard the right to dividends 
as an incident of ownership. Where the in- 
sured expects to continue the payment of 
premiums after the assignment, it may be 
of importance to him to retain this right so 
as to reduce the premium load. 


As a practical matter, the problem can 
perhaps be resolved by an irrevocable elec- 
tion to have dividends credited toward pre- 
miums, or by gifts of cash to the new owner 
in the amount of the premium less dividends. 


Reversionary Interests 


The most troublesome aspect of the new 
provisions is the reversionary-interest rule. 
As explained by the Congressional com- 
mittee reports, this limitation was grafted 
onto insurance in an attempt to place policies 
in a position analogous to that of other 
property already subject to the 5 per cent 
reversionary-interest rule. Unfortunately, in 
the carry-over process, some significant 
language contained in the ap- 
plicable to property in general was omitted. 
This was in all probability due to sheer 
inadvertance. The result, however, has 
been much confusion and speculation which 


provisic yn 


can lead to absurd results. 

The rule as applied to property in general 
speaks of the “retention” of a reversionary 
interest by a transferor of property. More- 
over, even if the decedent retained such an 
interest, it will not result in the taxation of 
the transferred property in his estate if the 
donee could have obtained immediate pos- 
session or enjoyment of the property during 
the decedent’s lifetime. 


As applied to life insurance, however, the 


is silent with respect to these two 





18 Joseph J. Bodell, Exr., Estate of Frederick 
Bodell, CCH Dec. 12,547, 47 BTA 62 (1942), 
aff’d, 43-2 ustc § 10,072, 1388 F. (2d) 553 (CCA-1), 
cert. den., 321 U. S. 778 (1944). 

1” See discussion of this point in Paul, Supple- 
ment to Federal Estate and Gift Taxes (1946), 
p. 370. 

20 Hstate of Louis J. Dorson, CCH Dec. 14,273, 
4 TC 463 (1944). 

21 Regs. 111, Sec. 29.22(a)-12, under 1939 Code. 
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important limitations. Instead, it provides 
that the “possession” of a reversionary 
interest by the insured, whether arising by 
the express terms of the policy or other 
instrument or by operation of law, if its 
value exceeds 5 per cent of the value of the 
policy immediately before the death of the 
insured, wil! cause the proceeds to be 
includable in his estate.” It should be em- 
phasized that the determining factor is not 
the actual reversion, but the possibility that 
the policy or its proceeds may return to the 
insured or his estate. Whether or not such 
possibility exists is determined as of the 
date of death of the insured, even though 
the owner of the policy has survived him 
and has already pocketed the proceeds. 


It would appear axiomatic that an abso- 
lute conveyance of property directly to a 
donee eliminates any question of a rever- 
sionary interest. This is beyond dispute in 
transfers of property in general. However, 
where life insurance is involved the word- 
ing of the reversionary-interest rule creates 
some doubt. The problem arises in this 
way: Suppose a husband assigns policies on 
his life to his wife: Does the husband’s 
right to take by intestacy, if his ..ife pre- 
deceases him, constitute a reversionary in- 
terest by operation of law? Suppose his 
wife executes a will bequeathing the policies 
to their children: Does his right to take 
against the will result in a reversionary 
interest? There has been no “retention” of 
an interest by the insured, and the wife as 
absolute owner could have canceled the 
policies at any time and received their cash 
value. These factors would conclusively 
eliminate the question of a _ reversionary 
interest as to property in general, but they 
may not be of equal significance insofar as 
insurance is concerned. 


These possibilities are not as far-fetched 
as may appear. In the now-famous Spiegel 
case,” the United States Supreme Court 
held that a possibility of reverter existed 
by operation of law where the grantor made 
a transfer in trust for the benefit of chil- 
dren and grandchildren, but remained silent 
as to what should happen to the property if 
the children and grandchildren all died dur- 
ing his lifetime, leaving no issue. Under 
Illinois law, the court ruled, the property 
would revert to him in such an eventuality. 
In the equally well-known Goldstone case,™ 
the wife could have eliminated the insured’s 


22 Cf. Sec. 2037, which contains the rule appli- 
cable to property in general with Sec. 2042, 
relating to life insurance, 1954 Code. 
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interest by surrendering the policy. Never- 
theless, the Supreme Court held that he 
possessed a reversionary interest. 


The implications of these decisions were 
nullified, insofar as general property is con- 
cerned, by the addition of the aforemen- 
tioned limitations. However, since these 
limitations are omitted from the rule ap- 
plicable to insurance, would the authority of 
these decisions govern? If this is the 
ultimate result, insurance is not placed in 
a position analogous to that of other prop- 
erty, as the Congressional committee re- 
ports indicate was the intention, but in a 
discriminatory position. 


The rule, thus broadly interpreted, could 
apply not only to policies assigned by the 
insured, but also to policies purchased by a 
wife or children on the life of the insured, 
since in either case the insured would hav 
the same type of reversionary interest by 
operation of law. However, it is unlikely 
that the courts would sustain such a result. 
First, the statute speaks of the policy “re- 
turning” to the decedent. Obviously, if the 
insured never had owned the policy it can- 
not “return” to him. Second, it is doubtful 
if any constitutional basis could be found 
for the taxation of property to a person 
who never had owned the property in the 
first place. 

Were it not for the 5 per cent valuation 
requirement, these implications could be a 
bar to effective assignments of policies to 
a wife or children. The 5 per cent rule 
should render much of the previous discus- 
sion moot. Even if a reversionary interest 
technically exists in the situations previously 
described and there is respectable argu- 
ment to the contrary, the right of the as- 
signee to surrender the policy for cash, and 
thus eliminate the possibility that the in- 
sured might regain ownership, should reduce 
the value of such an interest to zero. (See 
Robinette v. Helvering, 43-1 ustc ¥ 10,014, 318 
U. S. 184.) 


In applying the 5 per cent rule, reference 
is made to the “value of the policy” imme- 
diately before the death of the insured. 
This is another concept which will require 
some clarification. Does “value” refer to 
amount, replacement cost, cash sur- 
render or market value? Moreover, does 
this mean that the assignment of term 
insurance policies, which, strictly speaking, 
have no value immediately before death, 


face 


23 Bstate of Sidney M. Spiegel v. Commis- 
sioner, 49-1 ustc § 10,703, 335 U. S. 701. 

*4 Goldstone v. U. 8., 45-2 ustc § 10,209, 325 
U. S. 687. 
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Perhaps the most serious single risk 
inherent in life insurance assignments 


is contemplation of death. 


would never entail a reversionary interest? 
In all probability, the intention was not to 
relate the 5 per cent requirement to the 
value of the policy, but to the possibility 
of the insured’s regaining the policy. In 
other words, if the insured has a 5 per 
cent chance of reacquiring the policy, the 
reversionary-interest rule should apply. 

It is to be hoped that the regulations, 
when promulgated, will clearly resolve these 
problems. Otherwise, assignments may re- 
main for many years in a state of uncer- 
tainty for estate tax purposes until some 
court is compelled to tackle this thankless 
task. 

In the meantime it may well be advisable, 
in order to reduce the value of the rever- 
sionary interest below the 5 per cent re- 
quirement, to name successor owners in the 
policies. For example, if the wife is the 
assignee of a policy on the life of her hus- 
band, provision should be made that should 
she predecease the insured the ownership of 
the policy would vest in the children or the 
issue of deceased children. Such an arrange- 
ment has the added advantage that if the 
wife does predecease the insured, the policies 
will not return to him to be taxed in his 
estate after all. Where successor owners 
have not been designated, the assignee-wife 
should provide against such a contingency 
through her will. 

Some insurance companies are advising 
that a permanent institution, 
charity. be designated at the end of the line 
of successor owners in order to eliminate 
the remotest possibility that the policy will 
revert to the insured. Except in unusual 
cases, as where there are few 
owners or where the age differential is not 
substantial, this may be an unnecessary 
precaution. 


such as a 


successor 


Contemplation of Death 


Perhaps the most serious single risk in- 
herent in life insurance assignments is the 
question of contemplation of death. Were 

3 See Estate of Barneth Satuloff, CCH Dec. 
16,147(M), 6 TCM 1246 (1947). 

26 Slifka v. Johnson, 45-1 ustc { 10,205, 63 F. 
Supp. 289 (DC N. Y.), aff'd, 47-1 ustc { 10,548, 
161 F. (2d) 467 (CCA-2); see also Estate of 
Louis Diamond, CCH Dec. 15,181(M), 5 TCM 
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ii not for the 1950 amendments, which first 
introduced the three-year limitation on the 
Commissioner’s right to inject such an issue, 
the new provisions relating to life insurance 
would be of limited value, since in the past 
the Treasury Department has been singularly 
successful in attacking transfers of policies 
on this ground. 

Under Section 2035 of the 1954 Code, all 
transfers, whether of life insurance or of 
other forms of property, made within three 
years of death are presumed to have been 


made in contemplation of death. If so held, 


he transfers will 
eral estate tax purposes, and the property 
will be 
lf the 
the assignment, the risk of contemplation 


eliminated, re- 


be disregarded for fed- 


included in the decedent’s estate. 


insured survives three years after 


of death is automatically 


gardless of motive. 


Where insurance is involved, it will be 
a difficult task to overcome the presumption 
of contemplation of death within the three- 
vear period because of the very nature of 
the life insurance contract. Generally speak- 
ing, people purchasing insurance do so for 
reasons associated with their own death. It 
is, therefore, not surprising that assignments 
of life insurance policies have fared badly in 
the courts where the issue was contempla- 
tion of death.” In a case arising before the 
limitation introduced into 
the law, a transfer of life insurance policies 
by an insured only 45 years of age and in 
good health was held to be in contempla- 
tion of death.” 


three-year was 


In a rather unusual case which highlights 
the difficulty of proving that insurance 
transfers are not motivated by thoughts of 
death, the court held that transfers to a 
trust of life insurance and income-producing 
property—the latter to be used in part to 
pay premiums, with the balance for current 
payments to the decedent’s wife—were in 
contemplation of death only to the extent 
of the insurance policies and the proportion 
of capital necessary to pay premiums. The 
balance was held not to be in contempla- 
tion of death.” 


With the large number of transfers which 
will undoubtedly take place under these new 
life insurance provisions, this problem looms 

The difficulty is 

372 (1846), aff'd, 47-1 use { 10,539, 159 F. (2d) 
672 (CCA-2). 

27 Hstate of Paul Garrett, CCH Dec. 15,639, 


8 TC 492 (1947), aff'd on this point, 50-1 ustc 
§ 10,761, 180 F. (2d) 955 (CA-2). 


large on the horizon. 
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Since transfers in contemplation of 
death are regarded as substitutes for 
testamentary dispositions, the mate- 


riality of the gift is an important 


factor, the author emphasizes. 
6 


intensified where the transfer is motivated, 
as is so often the case, by a desire to save 
estate taxes. Such transfers have invariably 
been held to be in contemplation of death.* 

The testamentary nature of the property 
transferred should not of itself stamp the 
motive for the gift as also testamentary.” 
There are cases involving gifts of insurance 
where the absence of a testamentary motive 
clear that the courts could not 
disregard it. For example: where the 
transfer was made to protect the insured’s 


Was SO 


family against the possibility of loss arising 
from a contemplated venture; * 
where the insured desired to surrender the 


business 


policies and make gifts of the cash to his 
children but was advised by his insurance 
agent to assign the policies instead; * where 
decedent purchased annuities for the sup- 
port of a sister, and assigned such policies 
to her; where the policies involved only 
a small fraction of the value of decedent’s 
estate;* where a 
having 


surgeon, in danger of 
suits brought against 
him, transterred policies to his wife so as 
to put them beyond the reach of possible 
judgment creditors.” 


malpractice 


There is, therefore, some hope that the 
contemplation-of-death obstacle can be over- 
come provided a nontestamentary motive 
can be clearly shown, buttressed by con- 
vincing factual evidence. Thus, evidence 
reflecting the decedent’s health, state of 
mind and motive as of the time of assign- 
ment should be carefully preserved so that 
the executor may be better equipped to 
meet this problem if and when it arises. 


Premium payments made by the insured 
after the assignment are gifts to the owners 
of the policies and, thus, are also subject 
to the contemplation-of-death provisions. 
°° Regs. 105, Sec. 81.16, under 1939 Code; 
Narcissa C. Vanderlip et al., Exrs., Estate of 
Frank A. Vanderlip, CCH Dec. 13, , 3 5G Joe 
(1944), aff’d, 46-1 ustc { 10,267, 155 F. (2d) 152 
(CCA-2); Farmers Loan & Trust Company v. 
Bowers, 38-2 ustc § 9471, 98 F. (2d) 794 (CCA-2), 
cert. den., 306 U. S. 648 (1939). 

22 Cronin v. Commissioner, 47-2 ust¢ 
164 F. (2d) 561 (CCA-6). 

30 Estate of Charles A. Bickerstaff, CCH Dec. 
12,871-O, 1 TCM 28 (1942). 


{| 10,587, 


Life Insurance Planning 


An interesting problem arises where the 
policy has been assigned more than three 
years before death so that it cannot be held 
to have been made in contemplation of 
death, but the decedent thereafter and up 
to his death continued to pay the premiums. 
Will the premiums paid during the three 
preceding death be considered as 
being in contemplation of death and, if so, 
will only the amount of such premiums be 
includable in the insured’s estate or will 
the proportionate amount of proceeds rep- 
resented by such premium 
included? 


years 


payments be 


Since transfers in contemplation of death 
are regarded as substitutes for testamentary 
dispositions, the materiality of the gift is an 
important factor. A gift inconsequential in 
size in relation to the donor’s total estate 
is certainly less persuasive of a testamentary 
motive. Thus, the transfer of insurance 
policies of the value of $22,000 by an insured 
whose total estate was worth about $500,000 
was held not to have been made in con- 
templation of death because it did not 
“material” part of the estate. 
Similarly, gifts of $5,000 held not 
includable where the decedent’s estate was 
valued at over $1 million.” It would appear 
that unless the premium payments are sub- 
stantial in relation to the decedent’s total 
estate, the would have a 
difficult task in maintaining a contemplation- 
of-death argument. 


Were the Commissioner, however, to 
be sustained in his contentions, only the 
premium payments should be included, and 
not the amount of insurance proceeds rep- 
resented by such premiums. Otherwise, the 
premium-payment test would, in effect, be 
resurrected. 
in this 


involve a 


were 


Commissioner 


Yet one cannot be too certain 
conclusion. There is substantial 
danger that the Treasury Department may 
argue that the gift was not merely in the 
amount of the premium, but of an interest 
in an insurance policy represented by such 
payment. Perhaps, as a practical matter, 
this possible complication can be resolved 
by gifts of cash to the assignee who, in turn, 
would pay the premiums. It is difficult to 
see how, under such circumstances, the gift 


it Estate of Louis Baskind, CCH Dec. 11,829-E 
(1941) (BTA memo. op.). 

2 Old Colony Trust Company v. U. S., 36-2 
ustc § 9401, 15 F. Supp. 417 (DC Mass.). 

3 Gaither v. Miles, 268 F. 692 (DC Md., 1920). 

34 Rstate of Verne C. Hunt, CCH Dec. 17,691, 
14 TC 1182 (1950). 

5 Gaither v. Miles, cited at 
Estate of J. Fred Lohman, Sr., CCH Dec. 
16,064(M), 6 TCM 1071 (1947); see Polisher, 
Estate Planning and Estate Tax Saving (1948), 
pp. 69-80 


footnote 33; 
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could be considered as anything other than 
the actual cash transferred. It might also 
be advisable to have premium notices sent 
directly to the assignee, and not to the 
insured. If the assignee pays premiums on 
policies held to have been transferred in 
contemplation of death, the proportionate 
amount of the proceeds attributable to such 
premiums will be excluded from the in- 
sured’s estate. 


Gift Tax Problems 

Transfers of life insurance policies are, 
of course, subject to gift tax if the value 
of the policies exceeds the lifetime exemp- 
tion of $30,000 and the annual exclusions, 
for gifts of present interests, of $3,000 for 
each donee. Married couples can, in effect, 
double these benefits ($60,000 exemption 
and $6,000 annual exclusion for each donee) 
by joining in a gift, regardless of its source. 
Gifts to a spouse are reduced by the marital 
deduction to the extent of one-half their 
value if the gifts qualify for that purpose. 

If the insured continues to pay the pre- 
miums after the assignment, such premiums 
will similarly be subject to gift tax. Where 
the policies are assigned to a wife, the 
insured can pay up to $6,000 in annual 
premiums without gift tax. Where there is 
more than one assignee, the insured—if 
married—can pay up to $6,000 in annual 
premiums for each assignee without gift 
tax. Any excess would first be credited 
against the donor’s lifetime exemption, and 
only after that is exhausted is any tax due. 
Of course, if the insured exhausts his annual 
exclusions by premium payments, he cannot 
utilize them for transfers of other property. 

As indicated, the annual exclusion is 
available only for gifts of a present interest. 
The distinction between a “present interest” 
and a “future interest” has long taxed the 
ingenuity of the courts. Suffice it to say, 
for purposes of this discussion, that gifts 
to children were, at best, in the twilight 
zone because of a minor’s legal disability 
to exercise ownership rights until maturity. 
More often than not such gifts were held 
to be “future interests,” with the result that 
the annual exclusion was not available. The 
problem was partially resolved favorably by 
a recent ruling that outright gifts to minors 








would qualify for the annual exclusion. 
(Rev. Rul. 54-400, I. R. B. 38, September 
20, 1954.) Gifts in trust, however, con- 


tinued to be uncertain. 


The 1954 Code, by the introduction of an 
entirely new provision, has set forth specific 
criteria for the determination of whether 
a gift to a minor qualifies as a “present 
interest.” The requirements are that the 
gift, and the income therefrom, may be 
expended for the minor’s benefit before age 
21; that to the extent not so utilized, they 
will pass to the minor at age 21; and that 
if the minor dies before age 21, they will 
pass to his estate or as he may appoint 
under a general power of appointment.” 
It should now be possible to make gifts 
of insurance policies to minor children, 
in trust, and have the benefit of the annual 
exclusion, provided these conditions are 
complied with. 

This presents a dynamic opportunity for 
the development of an effective gift pro- 
gram whereby, through a comparatively 
modest annual outlay, a substantial estate 
can be gradually created for a donee, free 
of both the estate and gift taxes. Parents 
may hesitate, and wisely so, to transfer 
substantial liquid assets to children for fear 
ef the psychological effect that sudden wealth 
might have on them. If, instead, the donor 
arranges for the purchase by the children 
of insurance policies on his life and makes 
annual gifts of the premiums, these fears 
are minimized. Moreover, unless the pre- 
miums are unusually large, they would be 
absorbed by the annual exclusions. If addi- 
tional precautions are desired, the trust 
mechanism can be utilized. 

Where a donor desires to assign insur- 
ance policies to several children, it would 
be preferable to give separate policies to 
each rather than to name them as joint 
owners of one policy. The naming of joint 
owners would probably result in the gift 
being considered as a “future interest” ‘be- 
cause of the necessity for joint consent in 
the exercise of ownership rights.® 

With respect to the valuation of insurance 
policies for gift tax purposes, the present 
regulations clearly set forth the formulas to 
be employed, depending on the type of 
policies involved: 

“The value of a life insurance contract 
or of a contract for the payment of an 
annuity issued by a company regularly en- 
gaged in the selling of contracts of that 
character is established through the sale 
of the particular contract by the company, 
or through the sale by the company of 
comparable contracts. As valuation through 





% See Liebmann v. Hassett, 45-1 ustc { 10,184, 
148 F. (2d) 247 (CCA-1). 

37 Sec. 2503(c), 1954 Code. 

% Spyros P. Skouras, CCH Dec. 17,568, 14 TC 
523 (1950), aff’d, 51-1 usrc 7 10,805, 188 F. (2d) 
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831 (CA-2). The same rule would apparently 
apply where the joint owners are adults: John 
M. Smyth, 2 TCM 4 (1943). 
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sale of comparable contracts is not readily 
ascertainable when the gift is of a contract 
which has been in force for some time and 
on which further premium payments are to 
be made, the value may be approximated, 
unless because of the unusual nature of the 
contract such approximation is not reason- 
ably close to the full value, by adding to 
the interpolated terminal reserve ‘at the date 
of the gift the proportionate part of the 
gross premium last paid the date 
of the gift which covers the period extend- 
ing beyond that date. 


before 


“The examples given below, so far as 
relating to life insurance contracts, are of 
gifts of such contracts on which there are 
no accrued dividends or outstanding 
debtedness. 

“Example (1). A donor purchases from 
a life insurance company for the benefit 
of another a life insurance contract or a 
contract the payment of an annuity; 
the value of the gift is the 
contract. 


“Example (2). 


in- 


for 


the cost of 


An annuitant, having pur- 
chased from a life insurance company a 
single payment annuity contract by the 
terms of which he was entitled to receive 
payments of $1,200 annually for the dura- 
tion of his life, five years subsequent to 
such purchase, and when of the age of 50 
years, gratuitously the contract. 
The value of the gift is the amount which 
the company would charge for an annuity 
contract providing for the payment of $1,200 
annually for the life of a person 50 years 
of age. 

“Example (3). A donor owning a life 
insurance policy on which no further pay- 
ments are to be made to the company 
(e. g., a single premium policy or paid-up 
policy) makes a gift of the contract. The 
value of the gift is the amount which the 
company would charge for a single pre- 
mium contract of the same specified amount 
on the life of a person of the age of the 
insured, 

“Example (4). A gift is made four months 
after the last premium due date of an 
ordinary life insurance policy issued nine 
years and four months prior to the gift 
thereof by the insured, who was 35 years 
of age at the date of The gross 
annual premium is $2,811. The computation 
follows: 


assigns 


issue. 





Terminal reserve at end of tenth 


year $14,601.00 
Terminal reserve at end of ninth 
year 12,965.00 


Increase $ 1,636.00 

One-third of such increase (the 
gift having been made four 
months following the last pre- 
ceding premium due date), is $ 

Terminal reserve at end of ninth 
year 


545.33 
12,965.00 
Interpolated terminal reserve at 

date of gift 


Two-thirds of gross premium 
($2,811) 


$13,510.33 


1,874.00 





Value of the gift $15,384.33” * 


Suppose the assignee-owner of a policy 
designates a beneficiary other than himself. 
When is the gift consummated? If the 
assignee-owner has retained the right to 
surrender the policy and receive its cash 
value, the gift is not complete until the 
death of the insured, at which time the 
beneficiary for the first time becomes fully 
entitled to the proceeds. The value of the 
gift would appear to be the actual proceeds 
payable.” Thus, if an insured should assign 
a policy in the face amount of $66,000 to 
his married son who, in turn, designates his 
mother as primary beneficiary, upon the 
death of the insured the son will be deemed 
to have made a gift of $66,000 to his mother. 
He will have consumed his own and his 
wife’s combined lifetime exemptions, assum- 
ing, of course, that they had not previously 
utilized any part thereof. The original trans- 
fer from father to son is likewise subject 
to gift tax. 

The gift tax implications should be thought- 
fully considered in determining how and to 
whom assignments are to be made. 


Personal Implications 
of Life Insurance Assignments 


Tax savings, though attractive, should 
never be the sole determining factor in 
assignments of policies. Men in the prime 
of life should give thoughtful consideration 
to transfers of substantial property beyond 
recall, since no one can foretell life’s vicissi- 
tudes. 


he loses 


Once an insured assigns a policy, 
complete control over valuable 





39 Regs. 108, Sec. 86.19(i), under 1939 Code. 
The decisions have generally followed the regu- 
lations. Guggenheim v. Rasquin, 41-1 vustc 
{ 10,013, 312 U. S. 254; Powers v. Commissioner, 
41-1 ustc J 10,015, 312 U. S. 259; U. S. v. Ryer- 
son, 41-1 ustc { 10,014, 312 U. S. 260. 
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“Cf. Adele F. Goodman, CCH Dec. 14,712, 
4 TC 191, aff’d, 46-1 ustc 7 10,275, 156 F. (2d) 
218 (CCA-2), where the donor’s right of revoca- 
tion up to the time of death resulted in the 
total proceeds of the policy being subjected to 
gift tax. ' 
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rights. He can no longer designate or 
change the beneficiary, prescribe the method 
of payment, surrender the policy for cash, 
receive any lifetime benefits thereunder, 
pledge the policy as collateral or borrow 
on it, nor can he be certain that the pro- 
ceeds will be utilized as a cleanup fund to 
meet the administration and tax 
his estate. All of these rights will vest in 
the assignee. 


costs in 


The insured should have complete con- 
fidence in the judgment and dependability 
of the assignee. This confidence must ex- 
tend to the successor owners as well. For 
example, a husband may have implicit trust 
in his wife but regard his children as im- 
mature. Yet, if he should decide to transfer 
the policies to his wife, he must consider 
the possibility that she may predecease him 
and his children may become the owners of 
the policies with all of the rights that such 
ownership entails. Should the children be 
minors, more complications will ensue. The 
possibility of divorce or legal separation, 
which would leave the wife with the abso- 
lute ownership of the policies, should also 
be taken into account. 


Another factor to be the 
type of policy which is being assigned. The 
insurance portfolio may include endowment 
and annuity contracts, or similar policies 
with retirement income features which the 
insured intended for his own personal secur- 
such policies are 


considered is 


ity in his old age. If 
assigned, the insured must forego all life- 
time benefits thereunder, which instead will 
now become payable to the assignee. Such 
policies, unless there are compelling reasons 
to the contrary, should not be assigned. 


Transfers for Value 


An insured might be tempted to take 
advantage of the attractive estate tax sav- 
ings by assigning insurance policies, but 
out of considerations of personal security he 
may desire the assignee—perchance a finan- 
cially established son or daughter—to pay 
him the cash-surrender value of the policies. 
Such an assignment would entail serious 
income tax consequences. Although, gen- 
erally speaking, life insurance proceeds are 
received income tax free by the beneficiaries, 
that is not true where an assignment has 
been made for value, except in several 
specified types of transactions not pertinent 
here. In such case, the excess over the 
consideration and the premiums thereafter 
paid by the assignee is taxable as ordinary 








Sec. 101(a), 1954 Code. 
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The income tax cost far 
exceed the estate tax savings. 


should, therefore, be assigned only if in- 


may 
Policies 


income.” 


tended as gifts. 


There are numerous forms of policy as- 
signments, and it can be potentially danger- 
ous to select the wrong one. For example, 
the form which recites “a dollar in hand 
and other valuable considerations” should 
be scrupulously avoided, since it creates the 
presumption that the policy was assigned 
for value. Where a gift is intended, the 
assignment form should read “for love and 
affection,” or some similar language clearly 
reflecting the absence of a consideration. 
Similarly, and for reasons previously ex 
plained, the form utilized ‘should state that 
an absolute assignment is being made of the 
policy and of all rights and benefits thereunder 


Optional Modes of Settlement 


An assignment ordinarily supersedes the 
beneficiary provisions of a policy, with the 
proceeds becoming obtainable in a lump 
sum by the assignee-owner. If, prior to 
the transfer, the insured had exercised one 
of the optional modes of settlement in the 
policy, the assignment will ordinarily sup- 
plant such provisions. Moreover, in many 
insurance companies, an assignee, as such, 
does not normally have the right to select 
one of the options. This would indeed be 
matter were it not for the fact 
that insurance companies have quickly ac- 
commodated themselves to the new statutory 
provisions. Most companies upon request 
will insert an ownership clause in the con- 
tract, giving the new owner the right to 
exercise the options. The particular com- 
pany should be carefully checked with, so 
that these valuable rights are not lost in- 
advertently. 


a serious 


Most people anchor the security of their 
families to life insurance proceeds out of 
a realization that no matter what may hap- 
pen to their other worldly possessions, life 
insurance is the one asset in their estate 
which remains secure. That is one of the 
compelling reasons for utilizing the options 
in a policy. Moreover, an insured may feel 
that it is not in the best interests of his 
family to receive the proceeds in a lump 
sum. He may, realistically, consider that 
his wife lacks the business acumen or ex- 
perience necessary for her to be entrusted 
with the investment of these funds. He 
may wish to spare her from the pressures 
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of designing gold-brick salesmen, or chil- 
dren and relatives in need of loans. Where 
children are the beneficiaries, such lump- 
sum payments at an early age may stifle 
ambition and be recklessly squandered. By 
exercising one of the optional modes of 
settlement in the policy, intelligent provision 
can be made for the minimum needs of the 
family over a period of time, and. for lump- 
sum payments to children, consistent with 
their probable maturity. There are no 
handling charges or trustee fees to pay, and 
the insured’s desires are carefully carried 
out by the company. 


Under the new law the interest element of 
each installment is taxable. However, a 
surviving spouse who receives the proceeds 
in installments is entitled to receive annually 
the first $1,000 of interest increment tax 
free.” 


Over-All Estate Tax Consequences 


The surge toward transfers of life insur- 
ance policies to wives is undoubtedly moti- 
vated by the attractive tax savings realizable 
on the death of the insured. A long-range 
view will frequently reveal, however, that 
these savings may not only be canceled 
but also, in some instances, substantially ex- 
ceeded by the estate-tax costs in the wife’s 
estate on her subsequent death. If a hus- 
band and wife have similar life expectancies, 
consideration should be given to the tax 
consequences in both estates. Should she 
predecease the insured, the cash-surrender 
value of the policies will be taxable in her 
estate. If she survives the insured for only 
a short period without substantially con- 
suming the life insurance proceeds, her 
estate will be that much larger for federal 
estate tax purposes. Thus, in many in- 
stances the savings may prove to be illu- 
sory. The liberalized provisions in the new 
Code with respect to the credit for property 
previously taxed would, of course, have no 
application to the of assigned 
insurance policies. 


proceeds 


Frequently, however, the immediate sav- 
ing on the death of the first spouse may, in 
itself, be a compelling reason for an as- 
signment regardless of possible consequences. 
It means more available to the 
beneficiaries, for use or investment, and a re- 
duction in the amount of cash necessary to set- 
tle the estate. Moreover, there may be 
opportunities for future transfers to reduce 
the wife’s estate. After all, the ultimate 


money 


® Sec. 101(d), 1954 Code. 
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size of the wife’s estate on her subsequent 
death is contingent on many imponderables. 
Fluctuating values, emergencies, prolonged 
illness or long life may cause substantial 
diminution of principal. If the policies are 
assigned to children instead of the wife, the 
over-all estate tax savings are, of course, 
more substantial, since the proceeds will be 
excluded from the estates of both parents. 
This, however, the insured may wisely be 
unwilling to do. He may feel that the secur- 
ity of his wife is best guaranteed through 
life insurance proceeds. 


A possible alternative is the assignment of 
a policy to a child who, in turn, would desig- 
nate the mother as primary beneficiary to 
receive specified installments over a fixed 
period or for life, with the unpaid balance 
payable at her death to the child. The 
mother would have the equivalent of a life 
estate terminating at death so that no part 
of the balance would be taxable in her 
estate. There would be a gift from the 
child to the mother, measured by the com- 
muted value of the payments she would re- 
ceive during her normal life expectancy. 

Where this pattern is adopted, the interest 
option in the policy should not be utilized 
for the mother’s benefit. The Treasury De- 
partment might argue successfully that if a 
child owns the policy and merely assigns 
the interest earned on the proceeds to his 
mother, such an arrangement is tantamount 
to an assignment of income and, therefore, 
the interest should be taxed to the child for 
income tax purposes.” 


The insured may have qualified the pro- 
ceeds of policies payable to his wife for 
purposes of the marital deduction by pro- 
viding that his wife should have the power 
to revoke, at her death, the designated con- 
tingent beneficiaries and make the proceeds 
payable to her estate. If such policies are 
assigned to children who, in turn, will desig- 
nate the mother as primary beneficiary in 
the manner previously described, this power 
must be revoked; otherwise, the balance of 
the proceeds remaining at her death will 
nevertheless be taxed in her estate because 
of this general power of appointment. 


Life Insurance Trust— 
Attractive Alternative 


The trust mechanism offers an attractive 
alternative to outright assignments of poli- 
cies to individual owners. The life insur- 


% Lucas v. Earl, 2 vustc 1 496, 281 U. S. 111 
(1930). 
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ance trust, although recently in comparative 
eclipse, was at one time a favored estate- 
planning tool. The new statutory provisions 
reiating to insurance may well cause the 
rejuvenation of this venerable device. 


Prior to the introduction of Section 167 
(a)(3) and the premium-payment test into 
the old Code, the irrevocable, funded insur- 
ance trust was a popular means for:dispos- 
ing of the ownership of insurance policies 
while securing their maintenance to matur- 
ity. Taxwise, the advantages of such a setup 
left nothing to be desired. During the in- 
sured’s lifetime the income from the securi- 
ties or other property transferred in trust 
for premium purposes was not taxable to 
the insured; upon death, the value of the 
securities and the insurance 
caped estate taxation as well. This, however, 
was too good to last, and Congress soon got 
around to eliminating these advantages with 
a double-barrelled attack. Section 167(a) 
(3), now Section 677(a) in the 1954 Code, 
taxed the grantor on the income of a trust 
used to pay premiums on policies on the 
grantor’s life, and thus eliminated the in- 
come tax advantage. The 1942 Revenue Act 
gave statutory the direct 
indirect payment-of-premium test, and thus 
cast serious doubt on whether the proceeds 
would be excluded from the insured’s estate. 
As a result, the insurance trust became a 
useless device taxwise, and declined in favor 
despite the many excellent functions which 
such a trust could be designed to perform. 


pre yceeds es- 


sanction to or 


Now with the elimination of the premium- 
payment test, the assignment of policies to 
an irrevocable trust can once again be effec- 
tive in eliminating the proceeds from the 
insured’s estate. The insured should, there- 
fore, carefully weigh the desirability of such 
an assignment as against a direct transfer 
to intended beneficiaries. The following are 
some of the-more important advantages: 

The trustees can be given the power to 
purchase assets from the decedent’s estate 
at fair market value and thus provide a 
ready market for the sale of estate assets as 
a means of raising the necessary cash with 
which to pay administration costs and death 
taxes, without the losses which would result 
from forced sales on the open market. In 
contrast, a direct transfer the 


entitles as- 


signees to the unrestricted use of the pro- 
ceeds so that there is no assurance that they 
will cooperate with the estate executors in 
this respect. 


The trust instrument can provide for the 
investment of the insurance proceeds, and 
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the payment of income and principal, to 
beneficiaries in a manner consistent with 
their personal security and probable ma- 
turity. 

The trustees will not be permitted, in most 
companies, to exercise the optional modes 
of settlement in the policies. These options 
—beneficial and attractive as they are—pos- 
sess one serious limitation, and that is their 
inflexibility. 
pany assume responsibility for the discre- 
tionary use of income or principal. 
most options resolve themselves into a pat- 
tern of a fixed sum over a period of years, 
modified in some instances by either re- 
stricted or unrestricted withdrawal priv- 


Rarely will an insurance com- | 


Thus, | 


ileges. This can hardly be/sufficient protection | 


for a beneficiary in times of economic stress, 


emergency or serious inflation. Most estate } 


planners who advise the exercise of these 
options merely seek to provide an irreduc- 
ible minimum in this manner and to design 
a more flexible pattern through other means. 
The trust mechanism, however, can be de- 
signed to be as flexible as desired. Provi- 
sion can be made for the use of principal in 
the event of sickness or emergency, or to 
maintain the beneficiaries according to their 
standard of living. Trustees can be em- 
powered to accelerate payment of principal 
should the beneficiaries prove themselves 
capable of handling money sooner than had 
been anticipated. 


Another advantage of the trust is that the 
assignment can be made without fear of how 
the assignee may exercise property 
rights in the policies. The insured may 
lack confidence in the immiediate assignee 
or in the possible successor owners. If, 
instead, he transfers the policies to a trust, 
he can feel secure that the trustees he selects 
will exercise their rights in their fiduciary 
capacities and in accordance with the terms 
of the trust instrument. 


his 


The insured should never be one of the 
trustees, since he would then be in a position 
to exercise, either alone or with others, the 
incidents of ownership. This would cause 
the proceeds to be includable in his estate. 
There is no reason, however, why the wife 
or children cannot be trustees or cotrustees 
if that is desired. 

The trust can be utilized to effect an over- 
all tax saving in the estates of the insured 
and beneficiaries. It has been previously 
indicated that if the policies are assigned 
to a wife, for example, the unconsumed 
portion of such proceeds would be taxable 
in her estate on her subsequent death, and 
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the consequences could be costly. In an 
insurance trust, life estates can be created, 
within the rule against perpetuities, for a 
number of beneficiaries whose interests will 
terminate at death that there will be 
nothing taxable in their estates. This offers 
a means of passing on substantial property 
to succeeding generations without any estate 
tax incidence all along the line. 


so 


Moreover, there would be no complicated 


gift tax problems to be concerned with 
once the transfer has been made to the 
trust, even though several sets of bene- 


ficiaries may be designated. Contrast this 
with the gift tax consequences which will 
result from an assignment of a policy to a 
child who, in turn, designates the mother 
as beneficiary. 

Of course, there will 
whereas the insurance companies make no 
charges. Moreover, in the case of a widow, 
the tax-free $1,000 interest elerment will be 
forfeited. should be 
given their proper weight in a final deter- 
mination of whether or not a trust should 
be created. 


be trustee fees, 


These considerations 


Eye Toward Future 

Clairvoyance in tax miatters is a faculty 
earnestly to be wished for. The trial-and- 
error approach to taxation has long been 
a source of consternation to taxpayers and 
their counsel. This is not the first time 
that the premium-payment test been 
done away with. On at least three prio 
occasions, the Treasury Department elimi- 
nated this test only to shift back to it again 
on the basis of experience. In the light of 
this history, what odds would a gambling 
man be justified in giving that the test will 
not once again reappear on the tax horizon? 
The committee reports hopefully calculated 
that the tax loss to the government result- 


has 


ing 
only $25 million in the first 


INSURANCE CENTER CREATED_ 


from this change would approximate 
government 


The nation’s first insurance center is 
now actively functioning in Dallas, Texas, 
and all members of the insurance in- 
dustry are invited to use its facilities 
without charge. The center’s library 

everal thousand books and 
such as magazines, briefs, 


pic 1 clippings. It contains both 
old and 1ew material, almost all of which 
can he checked out for use in office or 
Reference insurance 
mutters is available to all insurance men, 


home. service on 





Life Insurance Planning 


either by telephone or in person. 








fiscal year. This might well be true for 
the first year, since any assignments made 
immediately after the enactment of the 1954 
Code, in cases where the insured died the 
same year, would probably be nullified, tax- 
wise, as in contemplation of death. 3ut 
what of the future? There is little question 
but that this change opens wide the door 
to tremendous tax avoidance with increas- 
ing revenue losses to the government in the 
years to come. May not another Congress 
of a different political complexion, besieged 
with problems of an unbalanced budget, 
once again revert to the premium-payment 
test? This is indeed a possibility. 

In the past when a shift back to the 
premium-payment test occurred, care was 
taken not to give it retroactive effect. Thus, 
only that proportion of the proceeds repre- 
sented by premiums paid thereafter was 
includable. In all likelihood, the same ap- 
proach would obtain if another change oc- 
curs. This, at least, is some assurance that 
everything will not be for naught. 

From a long-range point of view, it would 
be prudent, wherever possible, for the as- 
signees to pay the premiums with their own 
funds or to establish, at the time, independ- 
ent for the to 
diminish the future risk of indirect payment 
of premiums. 


resources assignees so as 


Conclusion 

The immediate reaction to the changes in 
the 1954 Code an rush 
toward assignments of policies to wives. 
Second thoughts were more sobering, and 
indicated the for thoughtful consid- 
eration of how and to whom gifts of policies 
should made. The new provisions are 
a mixed blessing. Their most effective use 
will depend on a skilled evaluation of the 
insured’s financial and family circumstances. 


[The End] 


was enthusiastic 


need 


be 


Interest in the center is reported to be 
growing rapidly. Although it has been 
in full operation only since mid-April of 
1954, it has already loaned insurance 
books and other materials to patrons as 
far distant from Texas as California and 
Florida. 

Its the Southwestern Legal 
Foundation, plans a reproduction service 
(probably on microfilm) where the de- 
mand justifies such an expensive step. 
Meanwhile, original materials are avail- | 
able when needed. 


sponsor, 








By WILLIAM E. MOONEY 
General Attorney, 

Woodmen of the World 

Life Insurance Society, 


Omaha, Nebraska 


Punitive Damages for Brea€ In: 


YOUTH CAROLINA is the only state 
hJ where punitive damages may be re- 
covered for the breach of an insurance 
contract when the breach is accompanied 
by fraudulent intent or by a fraudulent act. 
While the South Carolina rule is applicable 
to all branches of contract, where fraud 
enters in, it seems to be applied more often 
against insurance carriers.” And it is appli- 
cable to all forms of insurance.* 

In the early case of Rose v. Beatie* it 
was first suggested that where a breach 
of contract was accompanied by a fraudu- 
lent act, punitive damages were recoverable. 
That suggestion was later laid down as 
law.” In 1907 the rule was extended to 
breaches of insurance contracts.’ From then 
on suits claiming punitive damages from 
insurance companies have increased at a 
steady rate. In fact, suits against insurance 
companies in South Carolina are based on 
the fraudulent breach whenever 
Considerable encouragement to this char- 


possible. 


acter of suit has been given’ by the recent 
decision in Yarborough v. Bankers Life & 
Casualty Company,’ where a verdict of but 
$7.50 actual damages and $1,000 punitive 
damages was affirmed by the South Caro- 
lina Supreme Court. The supreme court 
stated that the punitive damages were not 
excessive.” 

Punitive damages are usually awarded to 
punish an offender and as a warning to 
others, but there is also authority that the 
reason for being awarded is by way of 
example and not as a punishment.® 


In South Carolina, the rule is that one 
who breaches a contract with fraudulent 
intent or by fraudulent means is liable not 
only for the usual damages flowing there- 
from, but also for punitive damages.” 


The assumptions often indulged in as 
against indicate that fraud may 
be predicated upon a variety of facts and 
under many circumstances. Conversations 


insurers 





1P, M. Estes, Proceedings of the Legal Sec- 
tion, American Life Convention (1932), p. 169; 
Hugh C. Howser, ‘‘Awarding of Punitive Dam- 
ages for Breach of Insurance Contracts in South 
Carolina,’’ 1 South Carolina Law Quarterly 150 
(December, 1948). 

2A review of South Carolina Supreme Court 
reports indicates actions against insurance 
companies lead all others. 

3 Cases involve life, health, accident, fire and 
casualty companies, although life and accident 
cases predominate. See Hall v. General Ex- 
change Insurance Corporation, 169 S. C. 384, 
169 S. E. 78 (1933). 

42 Nott & McC. 588 (S. C., 1819). 

5 Welborn v. Dixon, 70 S. C. 108, 49 S. E. 
232 (1904). 

6 Prince v. State Mutual Life Insurance Com- 
pany, 77 S. C. 187, 57 S. E. 766 (1907). 

7™1 Life Cases (2d) 886, 224 S. C. —, 81S. E. 
(2d) 359 (1954). 

8 See, also, Cook v. Atlantic Coast Line Rail- 
road Company, 183 S. C, 279, 190 S. E, 923 
(1937); Barnes v. Industrial Life & Health In- 
surance Company, 7 Life Cases 1092, 201 S. C. 
188, 22S. E. (2d) 1 (1942). 
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pany, 161 S. C. 519, 159 S. E. 926 (1931); 
Pinckney v. American Workmen, 5 Life Cases 
634, 196 S. C. 446, 14 S. E. (2d) 273 (1941); 
McLaughlin v. Brotherhood of Railroad Train- 
men, 14 Life Cases 214, 216 S. C. 233, 57 S. E. 
(2d) 411 (1950); ‘‘Damages,’’ 17 Corpus Juris 
971, Sec. 268; 23 Corpus Juris Secundum 705, 
Sec. 117. 

1 Jordan v. Equitable Life Insurance Com- 
pany, 170 S. C. 19, 169 S. E. 673 (1933); Wil- 
liams v. Metropolitan Life Insurance Company, 
173 S. C. 448, 176 S. E. 340 (1934); Welch v. 
Missouri State Life Insurance Company, 176 
S. C. 494, 180 S. E. 447 (1935); Pack v. Metro- 
politan Life Insurance Company, 178 S. C. 272, 
182 S. E. 747 (1935); Sturkie v. Commonwealth 
Life Insurance Company, 180 S. C. 177, 185 
S. E. 541 (1936); Rast v. Sovereign Camp, 
Woodmen of the World, 1 Life Cases 858, 190 
S. C. 201, 2 S. E. (2d) 400 (1939); King v. North 
Carolina Mutual Life Insurance Company, 4 
Life Cases 266, 194 S. C. 367,°9 S. E. (2d) 788 
(1940); Harwell v. Mutual Benefit Health & 
Accident Association, 11 Life Cases 21, 207 S. C. 
150, 35 S. E. (2d) 160 (1945). 
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Insurance Contracts in South Carolina 


The author states that the punishment of insurance com- 
panies by the use of punitive damages is all the more 


reprehensible because it is the law in only one state 


with a company are declared mis- 
representations as to the character of the 
policy or the coverage and then referred to 
as “fraud.” A jury is invariably demanded 
in such a and the court that 
when a jury has found the defendant guilty 
of fraud in the breach of the contract, it 
is solely the right of the jury to fix the 
amount and extent of the damages.“ Some 
cases indicate that fraud may be misinfor- 
mation given the insured as to the physical 
disability necessary to entitle him to bene- 
fits.° Or fraud may be failure to call on 
the insured to collect premiums,” or where 
there was an attempt to cancel the policy.” 
Even the failure of a company to reply to 
an insured’s letter was held to constitute 
a fraudulent act, justifying the infliction of 
punitive damages.” 

It is to note that in the 
neighboring state of North Carolina puni- 
tive damages are not allowable unless there 
is an element of aggravation accompanying 
the tortious conduct. Thus, when breach 
of the contract, through fraud, is relied 
on, the plaintiff is entitled only to actual 
damages.” 


agent 


case Says 


interesting 


1 Hardee v. Penn Mutual Life Insurance Com- 
pany, 13 Life Cases 967, 215 S. C. 1, 53 S. E. 
(2d) 861 (1949). 

2 Alexander v. Durham Life Insurance Com- 
pany, 181 S. C. 331, 187 S. E. 425 (1936). 

13 Riley v. Life & Casualty Company, 184 S. C. 
383, 192 S. E. 394 (1937). 

14 Schultz v. Benefit Association of Railway 
Employees, 175 S. C. 182, 178 S. E. 867 (1935). 

6 Knox v. Metropolitan Life Insurance Com- 
pany, 2 Life Cases 18, 190 S. C. 504, 3S. E. (2d) 
245 (1939). 

16 Swinton v. Savoy Realty Company, 226 N.C. 
723, 73S. E. (2d) 785 (1953). 


Punitive Damages 


Thirteen cases, taken at random, in the 
South Carolina Supreme Court reports 
show a total of $5,492.75 actual damages 
awarded, and a total of $11,915 punitive 
damages in addition. This gives the plain- 
tiff twice much, on the average, in 
punitive damages as he may be awarded 
for his actual damages. It is apparent from 
reading the cases that a jury may set any 
sum for punitive damages. 


as 


The following cases are illustrative as to 
allowances for punitive damages: 

(1) $1,000 actual damages, $950 punitive 
damages; ™ 

(2) $42 actual damages, $1,000 punitive 
damages; * 

(3) $250 actual damages, $1,500 punitive 
damages; ” 

(4) $296 actual damages, $400 punitive 
damages; ” 

(5) $160 actual damages, $750 punitive 
damages; ™ 

(6) $1,500 actual damages, $150 punitive 
damages; ™ 

(7) $2,000 actual damages, $1,500 puni- 
tive damages; ™ 
3 Welch v. New York L ife Insurance Company, 
183 S. C. 9, 189 S. E. 809 (1937). 

18 Case cited at footnote 13. 

19 Barber v. Industrial Life & Health Insur- 
ance Company, 1 Life Cases 105, 189 S. C. 108, 
200 S. E. 102 (1939). 

2 Speed v. American Workmen, 6 Life Cases 
1189, 199 S. C. 187, 18 S. E. (2d) 732 (1942). In 
this case the punitive damages were reduced 
by the supreme court from $800. 

21 Mack v. Life & Casualty Insurance Com- 
pany, 171 S. C. 350, 172 S. E. 305 (1934). 

*2 Case cited at footnote 12. 

3 Latta v. Sovereign Camp, 182 S. C. 215, 189 
S. E. 126 (1937). 
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(8) $24 actual damages, $400 punitive neither malicious nor damaging, is ample 
damages; ™ proot that the court is not inclined to 
(9) $45 actual damages, $1,500 punitive reverse the allowance of punitive damages. 





damages 





; It is but natural for the court to conclude 
(10) $750 actual damages, $1,750 punitive that the jury heard the witnesses, that its 
damages; ~ verdict was based on instructions of the 


(11) $77.50 actual damages, $490 punitive trial court and that it is not in their 








damages and province to reassess the damages. How- 
(12) $48 actual damages, $1,475 punitive ever, the amounts allowed in so many of 
damages.” the cases seem to be contrary to all right 


and fairness and to belie the reputation of 


The Supreme Court of South Carolina : ’ eee p ns 
South Carolina for the protection of funda- 


has not always affirmed judgments for , 
punitive damages. On occasion, that court mental rights. 

has been forthright in reversing § such While the court solemnly states that 
awards. For instance, a verdict of $76.15 punitive damages are not recoverable for 
for actual damages and $1,000 for punitive ordinary actions of breach of contract,” the 


damages,” and a verdict for $174 actual court often says that “the jury having 
damages and $500 for punitive damages” found the defendant guilty of fraud in the 
were both reversed as to the punitive dam- breach of contract” it was a question solely 
age portion. for the jury to fix the amount and extent 


In a case in the federal district court of the punitive damages.’ 


only the matter of punitive damages was Even when the amount fixed by the jury 
submitted to the jury. A verdict of $4,500 may appear to be unconscionable to the 
punitive damages was set aside and judg- trial court, the supreme court has overruled 
ment rendered for only the actual dam- _ the trial court and entered judgment for the 
ages.” In another case actual damages amount found by the jury.” In this case the 


were set at $1,600 and punitive damages trial court took the view that the verdict of 

at $150. A remittitur of $100 of the actual $750 punitive damages with $160 actual dam- 

damages was entered and then the punitive ages was based on “Caprice, bias and 

damages verdict was affirmed.” prejudice,” but the supreme court held 
The foregoing cases are illustrative only otherwise. 

and do not purport to include all cases 

that might fall in either group. 


Irreconcilable Conflict 


Perhaps one might conclude from these 


reversals that the South Carolina Supreme The supreme court well says that there 
Court has a steady hand on the allowance seems to be an irreconcilable conflict in 
of damages and that punitive damages are its decisions concerning the measure ot 
allowed only where the evidence of fraud damages for the wrongful cancellation or 
is clear and convincing. But such a con-_ repudiation of a contract of insurance by 
clusion is palpably erroneous. The number the insurer.” But the court seemingly does 


of cases in which actual damages result in nothing to adjust this conflict, although 
verdicts of less than $50 with staggering some dissents indicate an inability of some 
sums allowed for punitive damages, espe- of the judges of the court to stomach a con- 
cially where the alleged fraud appears tinuance of the more aggravating verdicts. 


31 Belser v. Mutual Life Insurance Company of 


24 Thomas v. American Workmen, 5 Life Cases 





1015, 197 S. C. 178, 14 S. E. (2d) 886 (1941). New York, 13 Life Cases 410, 77 F. Supp. 826 
2% Sturkie v. Commonwealth Life Insurance (S. C., 1943). 
Company, cited at footnote 10. 2 Case cited at footnote 12. 
26 Rast v. Sovereign Camp, Woodmen of the 38 Holland wv. Spartanburg Herald-Journal 
World, cited at footnote 10, reversed as to puni- Company, 166 S. C. 454, 165 S. E. 203 (1932). 
tive damages. 44Case cited at footnote 11; case cited at 





2 West v. Service Life & Health Insurance footnote 14; Sturkie v. Commonwealth Life In- 
Company, 15 Life Cases 3, 220 S. C. 193, 66 surance Company, cited at footnote 10; Jamie- 


S. E. (2d) 816 (1951). son v. American Workmen Insurance Company, 
2s Bradley v. Washington Fidelity National In- 169 S. C. 490, 169 S. E. 83 (1933). 

surance Company, 170 S. C. 509, 171 S. E. 243 3% Case cited at footnote 21. 

(1933). % McLavghlin wv. Brotherhood of Railroad 
* Shearer v. Pioneer Life Insurance Company, Trainmen, cited at footnote 9; Rogers v. Jef- 

183 S. C. 490, 191 S. E. 315 (1937). ferson Stcndard Life Insurance Company, 182 


30 Pack v. Metropolitan Life Insurance Com- S. C. 51, 1&8 S. E. 432 (1936). 
pany, cited at footnote 10. 
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What Amounts to Fraud 


It seems to be generally held that the 
fraud must be alleged in the pleadings.” 

It goes without saying that the Supreme 
Court of South Carolina does not define 
the fraud. keeping with the 
general rule that no court wishes to cir- 
cumscribe itself by 


This is in 


fixing limitations® as 
to definitions of fraud. Accordingly, it is 
often stated that the facts in each case 
will determine whether fraud.” 
It would seem to be axiomatic that fraud 
must be clearly and distinctly proved.” 
While stating that fraud is not to be pre- 
sumed and that it must be clearly proved, 
the court holds that fraud is inferable from 
testimony that the contract has been breached 
by the defendant with a fraudulent inten 
tion, accompanied by a fraudulent act.” 


there is 


It has been held that there is no fraud 
for mere failure or refusal to pay a debt,” 
and where there is no fraud, 
punitive damages are not recoverable; * 
but then if there is any evidence that the 
insurer breached the policy, the matter of 
whether it was a fraudulent breach is for 
the jury. 


proof of 


But these “tongue in cheek” statements 
are nullified by the findings of fraud in 
many Fraud has found to 
consist of the denial of a claim to a “poor, 
ignorant woman” * 
thought the policy contained some provi- 
sions that were not there. Failure to call 
on the insured to collect premiums will 
constitute fraud.” Failure by the company 
to reply to a letter from the insured is a 
fraudulent act.“ Refusal to accept further 


cases. been 


colored man or who 


premiums on an attempted policy cancella- 
tion is also a fraudulent act.“ Fraud may 
consist of misinforming the insured as to the 
physical disabilities necessary to entitle him 
to benefits,” and it may consist of the 
substitution or switching of policies.” 

Another phase of the matter that cannot 
be overlooked is the great number of cases 
reaching the supreme court where actually 
no fraud was found to exist, but where trial 
courts and juries nevertheless assessed 
punitive damages. One wonders if a de- 
fendant insurance company ever wins a case 
in the trial courts.” 


What May Be Done to Combat 
the Award of Punitive Damages 


The continued punishment of insurance 
companies by inflicting such money dam- 
ages against them is all the more reprehen- 
sible because it is the law in only one 
state—every other state long since having 
rejected this law. The average lawyer ap- 
proaching the problem for the first time 
is shocked to find that such a fair-minded 
state as South Carolina has taken this 
doctrine to its heart. 


However, the rule on punitive damages 
is so fixed that it would be presumptuous 
to urge lawyers to impress upon the court 
that this rule should now be reversed. A 
court cannot legislate, and while Erie Rail- 
road Company v. Thompson™ may be cited 
to indicate that even the Supreme Court 
of the United States will reverse 2 long 
line of decisions when the time arrives 
that such be done, there seems to be no 





%* Case cited at footnote 6; case cited at foot- 
note 3. Fraud, however, cannot be pleaded by 
name only or by mere legal conclusions with- 
out fact. Matthews v. Montgomery, 193 S. C. 
118, 7S. E. (2d) 841 (1940). 

88 Stapleton v. Holt, 207 Okla. 443, 250 Pac. 
(2d) 451 (1952); Clinkscales v. North Carolina 
Mutual Life Insurance Company, 7 Life Cases 
1210, 201 S. C. 375, 23 S. E. (2d) 1 (1942). 

38° Barnes v. Industrial Life & Health Insur- 
ance Company, cited at footnote 8. 

” Able v. Equitable Life Assurance Society, 
186 S. C. 381, 195 S. E. 652 (1938). 

1 Sturkie v. Commonwealth Life Insurance 
Company, cited at footnote 10; Williams v. 
Metropolitan Life Insurance Company, cited at 
footnote 10; Welch v. Missouri State Life Insur- 
ance Company, cited at footnote 10. 

2 Case cited at footnote 3; Pinckney v. Ameri- 
can Workmen, cited at footnote 9. 

*% Broome v. Travelers Insurance Company, 
183 S. C. 220, 191 S. E. 220 (1937). 

* Calder v. Commercial Casualty Company, 
182 S. C. 240, 188 S. E. 188 (1936). 

% McCullough v. American Workmen, 7 Life 
Cases 540, 200 S. C. 84, 20S. E. (2d) 640 (1942). 


Punitive Damages 


* Case cited at footnote 13. 

‘? Case cited at footnote 15. 

*S Case cited at footnote 14. 

” Case cited at footnote 12; case cited at foot- 
note 24. 

*® Case cited at footnote 19. Representations 
by an insurance agent to the effect that one is 
a beneficiary in a life policy when the benefi- 
ciary was actually insured’s estate was fraud 
and actionable. Crosby v. Metropolitan Life 
Insurance Company, cited at footnote 9. Thus, 
a complete stranger to a contract may have 
such an action. 

51 Ray v. Pilgrim Health & Life Insurance 
Company, 206 S. C. 344, 34S. E. (2d) 218 (1945); 
O’Connor v. Brotherhood of Railroad Trainmen, 
217 S. C. 442, 60 S. E. (2d) 884 (1950); Harwell 
v. Mutual Benefit Health & Accident Association, 
cited at footnote 10; Pack v. Metropolitan Life 
Insurance Company, cited at footnote 10; Welch 
v. Missouri State Life Insurance Company, 
cited at footnote 10; Williams v. Metropolitan 
Life Insurance Company, cited at footnote 10; 
King v. North Carolina Mutual Life Insurance 
Company, cited at footnote 10. 

52 302 U. S. 671, 58 S. Ct. 50 (1938). 
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desire to do this on the part of the members 
of the Court. 

Companies should use special care in 
settling claims in South Carolina. 
without saying that this rule should prevail 


everywhere, but the special care should be 


It goes 


such that fraud cannot be predicated on 
the denial claims. What would 
to be routine in insurance practice is fraud 


of seem 
in South Carolina. 

Pretrial 
plaintiffs might pinpoint the supposed fraud 
that is to be relied on and what facts are 
to be adduced as constituting fraud. Care 
ful preparation would be beneficial in de- 
termining the cases where actionable fraud 
really existed or where it was determined 
that plaintiff could make a prima-facie case. 


depositions or examinations of 


Perhaps a statute should be enacted 
allowing plaintiff appropriate attorney’s fees 
in cases where the court (not the jury) 
determined that the breach was on 
fraud or that there was a vexatious delay 
or denial of the claim without reasonable 
cause. In South Carolina, such a statute 
would have to nullify the present law on 
punitive damages, so far as insurance was 
concerned, as otherwise it might be con- 
strued as being in addition to an award 
for punitive damages. 


based 


South Carolina insurance people would 
be better advisers as to whether such a 
statute could be enacted. 


Juries should be advised, on argument 
of defense counsel, that if they decide for 
the plaintiff and award punitive damages, 


PHILOSOPHY OF CLAIMS MEN 


Present-day claims men reject the 
philosophy that denied claims constitute 
evidence of a good day’s work, according 
to E. F. Northrop, principal insurance 
examiner in the Life Bureau of the New 
York State Insurance Department. 

Speaking on “Treatment of Policy- 
holders” at the eighth session of the De- 
partment’s third year of in-service training 
for examiners, Mr. Northrop noted that 
the handling of claims by life companies 
has been simplified and speeded up to 
the point where most normal claims can 
now be paid within 24 hours after receipt 
of proof, 
| The importance of such improvements 
to the insuring public is underscored by 
the scale of life insurance benefit pay- 





53 Howser, work cited at footnote 1, at p. 171. 


24 





such a verdict will be based on certain 
assumptions. A great many cases claiming 
fraud arise out of testimony that the com- 
panies’ agents misrepresented the policies 
they wer¢ the rights of the 
insured. ‘his has been a fruitful field be- 
cause any plaintiff, with a plausible though 
fictitious story, would prevail over any in- 
surance agent, matter how honest or 
guiltless may have been. The agent 
who is accused of fraud is usually a local 
citizen of :at least as good standing as the 
plaintiff. “he jury should be told that if it 
should fird for the plaintiff, their verdict 
would main that they believed his state- 
ments abctit fraud and did not believe the 
the agent. Therefore, if such 
were rendered, the insurance 
company could assume that the agent, hav- 
ing been held to be guilty of fraud as well 
as dishonysty on the witness stand, would 
discharged from his job. 


selling and 


no 


denials ot 
a verdict. 


have to bé 

This should be followed with a special 
interrogatiry to be submitted to the jury, 
to wlicther they find that the actions 
of the agent were fraudulent. Special ver- 
dicts are j:roper in South Carolina. 

In an :industry where the must 
always be borne by the policyholders, it is 
lxit South Carolinians are enjoying 
pastime at the expense of out- 
Enterprising com- 
this expense 


as 


cost 


evident t 
a lucrativi 
olicyholders. 
panies wil eventually 
along to ‘South Carolinians. Such actions 
Yould ease the strain but would 
correct the continuing evil of unfairly 
e insurance companies doing busi- 


[The End] 


of-state 


pass 


perhaps 
not 
treating ti 





ness in the state.” 


ments, which rose almost 200 cent 
in the past decade, reaching a high 
$4.5 billiGn by 1953. In that year, some 
80 million Americans were being serviced 
by about 800 life and casualty companies 
under individual and group accident and 
health coverages. 

Departinent examiners must exert their 
efforts toward ascertaining whether claim 
procedur*s individual insurers are 
adequate not only to protect the claimants 
but also: to protect the company from 
unwarranted claims. In this connection, | 
he indicated that the examiner must 
analyze the claims attitude and practices 
in the light of a basic Insurance Depart- | 
ment poticy that all doubts be resolved 
in favor of the claimant. 


Ye 
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Medical Payments 
Under the Automobile Liability Policy 


By B. G. RAMSEY 


The general public is rapidly becoming as familiar with the 
medical payments coverage as ate the so-called experts in 
the field, says the author, who is claims attorney for the 
Pan American Fire & Casualty Company, Houston, Texas 


' HE medical-payments clause of the 
standard automobile liability policy 
the insurance company issuing 
the policy to pay all reasonable and neces- 
sary medical, surgical, ambulance, hospital, 
professional nursing and funeral 
incurred within one (1) year from date of 


obligates 


expenses 


accident, for each person, including the 
named insured and _ spouse, sustaining 
bodily injury, sickness or disease caused 


by accident arising out of the use of the 
insured automobile, with the permission of 
the named insured, and while in or upon, 
entering or alighting from, the automobile 
described in the policy. This obligation is 
a direct one between the medical claimant 
and the insurance the 
medical claimant being a donee-beneficiary 
of the insurance contract and, consequently, 
possessing a contractual relationship with 
the insurer. The fact that the insurer has 
paid the claimant under the liability clause 
of the policy does not preclude a recovery 
under the medical clause.’ 


company* with 


Insurance under this section of the auto- 
mobile policy is limited to $10,000 per 
person per accident, but may be written for 
a sum as $250 per 
accident. It is independent of the question 
of liability on the part of the named in- 


small as person per 


sured or the insured’s driver and, conse- 


1 Sims v. National Casualty Company, 33 Auto- 
mobile Cases 15, 43 So. (2d) 26 (La., 1949). 
2 The coverages in any automobile policy are 


divisible and separate, with a different pre- 
mium being paid for each type of coverage. 
Severson v. Milwaukee Automobile Insurance 


Company, 3 Automobile Cases (2d) 1011, 61 


N. W. (2d) 872 (Wis., 1953). See Engelhard, 
‘‘Medical Payments Coverage Goes Double or 


Nothing,”’ 1954 Insurance Law Journal 303 


Medical Payments 


quently, is a type of health and accident 
coverage written into the automobile policy.* 

In deciding questions of coverage for any 
particular accident claimed under this phase 
of the policy, the whole policy must be 
reviewed to determine the exact purpose 
and intent of this coverage, for the words 
“medical and surgical expense” have been 
given a very broad interpretation by courts 
of our country, the courts construing the 
policy most strongly in favor of the med- 
ically insured. 

In determining what constitutes an acci- 
dent, the same definition is given an acci- 
dent under this phase of coverage as is 
applied to bodily injury under the liability 
clause of the policy. However, this medical 
clause is more comprehensive than the lia- 
bility clause. For example, there is medical- 
payments coverage even though the insured 
has breached the policy for bodily injury 
and property damage by towing a trailer 
owned or hired by the insured and not 
like insurance. Hence, the 
Arizona Supreme Court held that a “camp 
trailer” used for sleeping purposes is not 
excluded as a home, office, store, display 
or passenger trailer; it may be classified as 
a utility trailer.* But the fact that the 
policy is a printed form with a medical 
clause does not give automatic medical 


covered by 


(May). See also the article ‘‘Double Recovery 
of Medical Payments by Personal Injury Claim- 
ants,’’ Insurance Counsel Journal, October, 1954, 
p. 461, criticizing the Severson case and advising 
how it may be circumvented. 

> Blashfield, Cyclopedia of 
and Practice, Vol. 6, Sec. 3998. 


Automobile Law 


‘Maryland Casualty Company v. Hoffman, 
1 Automobile Cases (2d) 484, 252 Pac. (2d) 82 
(Ariz., 1952). 
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coverage.” Nevertheless, there is automatic 
coverage on a utility trailer while being 
used with an insured private passenger ve- 
hicle. There is also coverage on any tem- 
porary substitute automobile, if such vehicle 
is not owned by the named insured, pro- 
vided the vehicle insured has been with- 
drawn from its normal use due to repairs 
or servicing, or if it is disabled,‘ lost or 
destroyed. Moreover, any insured who 
acquires a new automobile—and who has 
all his automobile insurance with one com- 
pany—has 30 days following its purchase 
to report it to his agent. This is true even 
if it is just a substitution. 
this broad coverage feature, there is still 
not any coverage for the named insured 
under his policy while operating the 
spouse’s automobile.2 Furthermore, there 
is not any coverage where the insured as- 
sumes liability by contract or agreement or 
while the automobile is being used for 
public or livery conveyance unless such is 
specifically declared and a premium charged 
therefor, but a person traveling from Cali- 
fornia to Texas under auspices of a travel 
agency for a 
within this exclusion." 


Regardless of 


consideration does not fall 
Neither is there any 
coverage for bodily injury, sickness, disease 
or death of any person covered by work- 
men’s compensation, or of any employee 
while engaged in the employment of the 
insured unless he is a domestic employee, 
and even then there is no coverage if bene- 
fits are either payable or required to be pro- 
vided under any workmen’s compensation 
law. However, the named insured’s estate 
is entitled to the funeral even 
though he is covered under a workmen’s 
° but this 


expenses 


compensation policy,’ coverage 


5 There must be a request for this coverage 
and a premium paid therefor. Eggermont v. 
Central Surety and Insurance Corporation, 26 
Automobile Cases 141, 24 N. W. (2d) 809 (Iowa, 
1946); Royal Indemnity Company v. Keith, 38 
Automobile Cases 222, 56 So. (2d) 711 (Miss., 
1952). 

6 Morton v. Travelers Indemnity Company, 3 
Automobile Cases (2d) 810, 263 Pac. (2d) 337 
(Calif., 1953). 

7 McDaniel v. Glens Falls Indemnity Company, 
29 Automobile Cases 177, 78 N. E. (2d) 111 
(Ill., 1948). 

8 Bonney v. 
surance Company, 
(Mich., 1952). 

® Case cited at footnote 8. 

” Pitts v. Glens Falls Indemnity Company, 39 
Automobile Cases 793, 72 S. E. (2d) 174 (S. C., 
1952). The court held that since funeral ex- 
penses were specifically enumerated in the in- 
suring agreement, but not mentioned specifically 
in the exclusions, the administratrix was en- 
titled to recover the expenses incurred for 
funeral services. 
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Citizens Mutual Automobile In- 
38 Automobile Cases 1024 


does not include a steel vault, since a 
vault is not a “necessary” funeral expense.” 

This medical coverage is also for the 
named insured and his spouse, but is excess 
coverage while they are riding in any ve- 
hicle other than the insured vehicle, but 
would be primary if there were no other 
coverage on the automobile: There is 
coverage, too, for any persons riding in any 
automobile that is being driven by the in- 
sured or his spouse unless the vehicle is 
owned or hired by the insured. Of course, 
the insured’s policy is excess coverage over 
and above any other valid and collectible 
automobile medical insurance. 

The insured may obtain extended med- 
ical-payments coverage by having his agent 
endorse the basic policy with Endorsement 
157L. This will give all members of the 
insured’s household the same coverage as 
the insured has in the basic policy, that is, 
while riding in other automobiles, and also 
pedestrians for injuries re- 
ceived if struck by an automobile. 


coverage as 


A person is not “entering” the automobile 
within the meaning of this clause while 
walking to the insured automobile prepara- 
tory to entering it,” but if the medical 
claimant is thrown against the insured 
automobile by another vehicle or if the 
injury grows out of a physical contact with 
the insured automobile, he is “unon” the 
automobile within this clause’s meaning.” 
A fortiori, where the insured had his hand 
on the preparatory to entering the 
automobile,* had just alighted from it,” 
or was in the act of tying up a hanging 
bumper” or placing a tire in the trunk 
compartment” when struck by a passing 
motorist, he was “using” the insured auto- 


door 


11 Alamo Casualty Company v. Smith, 266 
S. W. (2d) 416 (Tex., 1954). 

The New Amsterdam Casualty Company v. 
Fromer, 34 Automobile Cases 1002, 75 Atl. (2d) 


645, 19 A. L. R. (2d) 509 (Mun. Ct. of App., 
Washington, D. C., 1950), and Ross v. Protective 
Indemnity Company, 30 Automobile Cases 788, 
62 Atl. (2d) 340 (Conn., 1948). 

13 Wolf v. American Casualty Company of 
Reading, Pennsylvania, 4 Automobile Cases (2d) 
652, 118 N. E. (2d) 777 (Ill., 1954). Cf. Green 
v. Farm Bureau Mutual Automobile Insurance 
Company, 4 Automobile Cases (2d) 577, 80 S. E. 
(2d) 424 (W. Va., 1954). 

14 Goodwin v. Lumbermen’s Mutual Casualty 
Company, 38 Automobile Cases 98, 85 Atl. (2d) 
759 (Md., 1952), noted in Insurance Counsel 
Journal, July, 1952, p. 288. 

1 Katz v. Ocean Accident and Guaranty Cor- 
poration, 112 N. Y. S. (2d) 737 (1952). 

16 Lokos v. New Amsterdam Casualty Com- 
pany, 93 N. Y. S. (2d) 825, 96 N. Y. S. (2d) 153. 

17 Madden v. Farm Bureau Mutual Automo- 
bile Insurance Company, 29 Automobile Cases 
101, 79 N. E. (2d) 586 (Ohio, 1948). 
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mobile, and the injury grew out of its use, 
even though the medically insured was 
neither completely in nor completely out of 
the automobile at the time of the accident,” 
because the words “entering” and “alight- 
ing,” found in the present automobile policy, 
broaden and enlarge the word “in,” found 
in old accident policies written to cover 
injuries received by a person while riding in 
an automobile. Thus, the word “upon” 
gives coverage to a person injured in trying 
to prevent the insured car from rolling 
downgrade.” By the same reasoning the 
insured is “upon” the automobile in re- 
pairing a flat tire near the highway.” 
Furthermore, the courts have held that the 
words “medical and surgical expense” in- 
clude the cost of an artificial eye and med- 
ical treatment relative thereto,” as well as 
the cost of repairing a porcelain removable 
bridge.” Dentures are not covered while in 
the medically insured’s shirt pocket.” 

This type of accident insurance is not 
required under any of the states’ financial 
responsibility acts, and there is no subroga- 
tion right provided by the contract in be- 
half of the insured or his carrier.** Neither 
is there a contractual limitation in the policy 
as to a specified time in which an action 
must be brought against the 
failure to perform. 


insurer for 
Ironically, it would ap- 
pear that there may be a right to “immedi- 
ate medical attention and first aid” expense 
under the basic liability policy and, at the 
same time, medical payments under the 
medical clause of the same policy for the same 
treatments.” 


As to payments to infants, the individual 
state statutes and reported cases should be 
consulted,” but there should not be any 
difficulty, since the payments can be made 
directly to the person rendering the medical 
service. 

Inasmuch as medical payments are not 
dependent upon the negligence of the named 
insured or his driver but rather upon an 
accidental bodily injury, sickness or disease, 
it is recommended that health and accident 
cases be reviewed for a more compre- 
hensive interpretation of this clause’s proper 
construction.” Although it is too early for 
the courts to have construed this policy 
provision sufficiently to fully the 
ultimate and construction to be 
applied, it is safe to say, from the above- 
cited decisions, that wherever there appears 
to be an ambiguity the policy will be con- 
strued against the insurer upon the prem- 
ise that the insurer is the maker. It is also 
safe to say that where there is an inference 
that coverage is afforded and coverage is 
not specifically restricted or annulled under 
exclusions, the courts will allow a recovery. 
In addition to the construction applied to 
this section of the policy by the courts, the 
public generally is 


know 
proper 


rapidly becoming as 
familiar with this coverage as are the claims 
supervisors of the insurance companies and, 


in many cases—at least in those cases that 


have been litigated—they appear to know 
the answers to medical-payments coverage 
questions even better than do the so-called 


experts. In short, the experts should read 


[The End] 


the policy, too. 





18 Case cited at footnote 17. 

19 Sherman v. New York Casualty Company, 36 
Automobile Cases 1127, 82 Atl. (2d) 839 (R. L., 
1951). 

2 Christoffer v. Hartford Accident and In- 
demnity Company, 4 Automobile Cases (2d) 152, 
267 Pac. (2d) 887 (Calif., 1954). Compare Green 
v. Farm Bureau Mutual Automobile Insurance 
Company, cited at footnote 13. 

21 Work cited at footnote 3, 
reported Illinois case. 

22 Gasul v. Michigan Mutual Liability Com- 
pany, 38 Automobile Cases 564, 104 N. E. (2d) 
122 (Ill., 1952), noted in 1952 Insurance Law 
Journal 445 (June). The court said: ‘Plaintiff 
cites Black’s Law Dictionary, defining dentistry 
as a special department of medical science 
dealing with the treatment of the diseases, etc., 
of human teeth; 21 R. C. L. 352, stating: ‘Tech- 
nically a surgeon is a person healing by means 
of manual operations, a dentist one practicing 
surgery on the teeth.’ Statements to like effect 
are found in 18 C. J. 487, and State v. Beck, 21 
R. I. 288. Under these authorities dentistry is 
a subdivision of surgery. The provision of the 
policy was evidently intended to cover all rea- 
sonable expenses for services in the diagnosis 
and alleviation of bodily ills sustained by acci- 
dent while the person injured is in the automo- 


citing an un- 


Medical Payments 


bile. No valid reason can exist for excluding 
injuries to the teeth."’ 

°3 Trachtenberg v. Home Indemnity Company, 
121 N. Y. S. (2d) 911. 

**Kluwin, ‘‘Medical Payments Endorsement 
of Automobile Policies,’’ Insurance Counsel 
Journal, January, 1948, p. 35. 

*> See article cited at footnote 24. For ‘‘Im- 
mediate Medical Attention’’ and ‘‘First Aid,’’ 
see Blashfield, work cited at footnote 3, Vol. 6, 
Sec. 4104. 

*6 Bisselle, ‘‘Settlement of Claims for Infant’s 
Medical and Hospital Bills Under the Bodily 
Injury or Medical Payments Provisions of the 
Automobile Liability Policy,’’ Insurance Coun- 
sel Journal, January, 1946, p. 11. 


*7See 29 American Jurisprudence, ‘‘Insur- 
ance,’’ Sec. 966, p. 728; 45 Corpus Juris Secun- 
dum, ‘‘Insurance,’’ Sec. 770, p. 795; 138 A. L. R. 
404, and following; 92 A. L. R. 164, and follow- 
ing; 46 A. L. R. 225, at p. 230; 76 A. L. R. 1311; 
9 A. L. R. 529. See also the following articles: 
Gorton, ‘“‘In Automobile Insurance, ‘We Are 
Our Brother’s Keeper’,’’ Insurance Counsel 
Journal, October, 1945, p. 32, at p. 35; Kluwin, 
cited at footnote 24; Appleman, Jnsurance Law 
and Practice, Vol. 8, See. 4896, p. 312; 35 
A. L. R. 3. 
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On November 17 in Havana, Cuba, before the Seventh 
Annual Session of the Gulf and Caribbean Fisheries 


Institute, Mr. Sachs presented some observations on 


The Insurance of Commercial Fishi 


Mr. Sachs is director, Insurance Staff, 
Bureau of Foreign Commerce, Depart- 
ment of Commerce, Washington, D. C 


WILL TRY tto help in clarifying the 

problem of what the insurance of com- 
mercial fishing vessels in the United States 
means for both owners and 
crews on one side and insurance companies 
on the other. In doing so, I will be dis- 
cussing the situation as it generally exists 
in the United States. 


sides—vessel 


The insurance problems facing the fishing 
industry within the United States itself, 
moving from one part of the country to 
another, from the Gulf to New England, 
to the Pacific Coast, and so forth, differ 
in important respects as well as in details. 
Insurance problems facing the fishing in- 
dustries in some of the other countries also 
differ, I have no doubt, from the situation 
in the United States, with its variations, 
but there will be elements also present that 
will be similar. 


As I have already indicated, I will be 
discussing the insurance problem in a most 
general way. We are, of course, all aware 
of the dangers of generalizations. There 
will always be exceptions to any broad 
statements made in regard to a problem that 
has so many angles. To begin with, an 
“insurance market” can often be a 
fluid and dynamic affair that changes fre- 
quently and quietly. The supply and de- 
mand f insurance are, as is the 


very 


factors for 
case in other forms of commercial activity, 
subject to frequent adjustments and shifts. 
Thus, not only are rates changeable but also 
the number of vessels requiring insurance, 
as well-as the number of insurers willing 
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and ready to supply such insurance, may be 
in the process of changing at any given 
moment. Sometimes changes take place that 
are not recognized till later. The appear- 
ance of a new insurer willing to provide 
coverage in a given area might take place 
not with a public announcement inviting all 
those interested to apply, but rather with 
the sale of a single policy to a single insured 
in that area. The insurance company may 
be said to be experimenting and, in a way, 
to be wading into the water very cautiously, 
first permitting itself to get wet only up to 
its ankles. A considerable amount of time 
might go by beiore such news gets around. 
Thus, even if one were correct at 12 o’clock 
noon on a certain day in saying that there 
are only x number of insurance companies 
providing a certain type of coverage in a 
given area, he might be wrong at one o'clock. 
variations in the 
“insurance market” depending on the dif- 
ferent types of boats on which coverage is 
sought. For example, the nature of the 
insurance problem, rates, availability of in- 
surers, etc., may differ not only regionally 
but also with respect to whether one is 
referring to shrimp boats, sponge boats, 
oyster boats, tusia clippers, scallop dredgers, 
high-liners, pogy boats, steel trawlers, wooden 
boats, etc., and may differ with respect to 
whether one is referring to boats that go 
out only for the day or to boats that go 
out for extended periods to fishing banks, 
etc. Then there are variations in the “insur- 
ance market” depending on the type of 
vessel ownership, that is, company-owned 
fleets as compared to a single, individually 
owned fishing véssel. 


Moreover, there are 


Further, any statement to the effect that 
the loss experieiice is worse in one type of 
coverage than in another, for example, 
worse in protection and indemnity (liability) 
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By JEROME SACHS 


coverage than it is in hull coverage, would 
have to be broken down analytically by 
For example, I have the impres- 
sion that on the Gulf, “P&I” loss experience 
has recently been better than hull loss ex- 
perience, whereas in New England the re- 
verse has been true. 


regions. 


Notwithstanding the foregoing variations 
and differences which would deserve sepa- 
rate analysis in any comprehensive and sys- 
tematic treatment of the insurance problem, 
I hope that my describing the problem even 
in the most general and superficial terms 
will be of some help. I have the general 
impression that the insurance problem, espe- 
cially for the single, individually owned 
fishing vessel, has been, relatively speaking, 
much more acute in the New England area 
of the Atlantic Coast then it has been in 
the Gulf and Caribbean area. However, I 
gather that the problem does have serious 
dimensions also in the Gulf and Carib- 
bean area. 

Having accepted the invitation to give 
this talk, I began to look into this special- 
ized field of commercial fishery insurance. 
Two of the earliest observations that I made 
—rather startling ones to me, in the light 


‘of my previous general insurance experi- 


ence—while making my way into the avail- 
able material on this subject, follow: 


The first was the absence of sales pro- 
motional material—that is to say, I found 
myself unable to lay my hands on adver- 
tising material put out by any one insurance 
company designed to get fishing-vessel own- 
ers to buy insurance from that company 
rather than another. Generally, insurance 
companies, like other types of commercial 
enterprise, are interested in increasing their 
sales. Whatever else insurance companies 
may have been accused of in their history, 


Commercial Fishing Insurance 


rarely, so far as I know, have they been 
accused of bashfulness. In so many other 
types of insurance—life, fire and casualty, 
as well as marine for industries other than 
commercial fishing—a considerable amount 
of sales promotional material is put out by 
the insurance companies. Much of it is de- 
signed to inform the policyholders how to 
take better care of the property on which 
the insurance is placed and, thus, to keep 
losses down. In short, I immediately no- 
ticed the absence of any indication of eager- 
ness or hustling on the part of insurance 
companies to increase their sales of insur- 
ance to owners of fishing vessels. 

The second observation I made as I dug 
into material bearing on this subject was 
that by and large the individual commercial 
fishing-vessel owner is not cost-conscious 
as a matter of principle. The cost-control 
side of the fishing business becomes impor- 
tant to him only in the face of diminishing 
business, of reduced income. In so many 
other businesses the search for ways of 
cutting operating costs goes on constantly, 
during fat as well as lean periods. In fact, 
[ observed that during periods of prosperity, 
when profits are greatest, the owners in 
other businesses—even small businesses— 
frequently increase their expenditures to 
make their equipment more efficient and to 
bring about reduction of their operating 
expenses, including reduction of their in- 
surance costs. Apparently not so in the 
commercial fishing field, I noted. The argu- 
ment can perhaps be advanced that the slim 
profits being made in commercial fishing do 
not allow for first-class equipment mainte- 
nance, etc. However, I must say that I 
found no significant evidence in any mate- 
rial on the fishing industry covering the fat 
years beginning with and following 1941 
which indicated that the fishing-vessel own- 
then cost-conscious and were 
spending proportionately larger amounts on 
maintenance or replacement of inadequate 
and inefficient equipment. Thus, my feeling 
began to grow that the individual fishing- 
vessel owner typically worries about in- 
creasing cost of operations to the point of 
trying to do something about it only during 
a period of falling business, and that the 
sudden concentration of attention within the 


ers were 


fishing industry on the high cost of insur- 
ance is taking place during a time when the 
financial capacity may not, in fact, be there 
to meet the problem fully. 

In a general sense, the commercial fish- 
ing-vessel insurance problem may be sum- 
marized as the problem of safety at sea, 
with special application to commercial fish- 
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ing vessels. The insurance of fishing vessels 
has to do with the seaworthiness of hulls, 
the maintenance of equipment, and the op- 
eration and safety at sea of vessels and 
crews engaged in the business of catching 
fish. The losses suffered by insurance com- 
panies in connection with hull as well as 
P&I coverages on commercial fishing ves- 
sels have been persistently high ‘in recent 
years. Particularly in the New England 
area injury verdicts have gone up tre- 
mendously as have acquisition costs, ship- 
yard bills and other operational items. With 
regard to P&l courts of the 
State of Massachusetts are said to have 
made the fishing-vessel owner an “insurer” 
of the safety of the crew members. The 
vessel held to an absolute war- 
ranty of seaworthiness. 


losses, the 


owner is 


It has been a losing proposition for the 
insurance companies despite increases in 
premiums. The patience of some of the 
insurance companies in hanging on despite 
continued high loss ratios is, I have a hunch, 
testimony to the skill and resourcefulness 
of the brokers who, on behalf of the vessel 
owners, have been placing this business with 
those insurance companies, as well as evi- 
dence that these were probably 
bringing to those insurance companies a lot 
of other unrelated nonfishing business that 
was turning out to be profitable. 


brokers 


Many insurance companies have, as a re- 
sult of continuous losses, dropped out and 
are not selling either P&I or hull coverage, 
or both, any longer. A few that have hung 
on have raised their premiums to a point 
where individual owners of a single vessel 
or of two or three vessels are complaining 
that the premiums charged are so high as 
to make it prohibitive as a cost item. I 
have not heard of any case, although there 
may possibly be such, where a fishing ves- 
sel is staviug in port and not going out 
because the owner’s broker has not been 
able to find even a single insurance company, 
domestic or foreign, to supply the coverage. 


As a practical matter, what is an owner 
of a fishing vessel to do about the high cost 
of insurance that he needs at a time when 
he is running into reduced income and in- 
creasing operational expenses generally? 
What can vessel owners and crews do to 
bring accident and thereby 
lower the premiums? What should be done 
to get vessel owners to maintain the vessel, 


losses down 


the fixed equipment and the safety equip- 
ment in as good condition, let us say, as 
the fishing gear? 


30 


In general, I am not personally inclined 
to treat statistics with unfailing 
Drawing any but tentative conclusions from 
statistics, especially where they are not ac- 
companied by a complete factual and ana- 
lytical background, is a dangerous practice. 
Statistics on commercial fishing insurance 
are not easily obtained because, for one 
thing, the insurance companies have not 
generally separated, for publication, the 
fishing-boat figures from their marine fig- 
ures generally. Rating procedures in use 
by the insurance companies, as will be 
shown later, do not put maximum weight 
on statistics. As a result, they have not got 
together on a consolidation of their respec- 
tive records on commercial fishing ‘boats. 
However, I have been able to obtain a few 
figures which seem to bear illuminatingly 
on the insurance losses being experienced; 
these appear in Tables 1-4. 


respect. 


Yow, let us, for a moment, put ourselves 
in the place of the insurance company. 
Suppose, instead of using the word “insur- 
ance,” we use the word “guarantee.” Some 
of you have at some time in your life prob- 
ably guaranteed the repayment of debts 
owed by someone else. If you had to pay 
as guarantor because of the debtor’s failure 
to meet his obligation, you undoubtedly be- 
came cautious, to describe your feelings mildly. 
The next time the same person requested 
you to guarantee another debt of his, you 
asked him some questions if you were rea- 
sonably careful and did not wish to make 
a charitable institution of yourself. These 
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questions were no doubt directed to helping 
you decide what the chances were of your 


f having to pay again and of how to reduce 


these chances if you preferred not to re- 
fuse the request. 


Just for the sake of the discussion, sup- 
pose the insurance company referred to 
earlier came to you and said: .“We will 
continue to write this insurance provided 
you reinsure us, that is, guarantee us against 
losses.” I know that such a possibility is 
fanciful. However, what I am getting at is 
that vessel owners and crews should place 
themselves in the position of the insurance 
company. How would you attack the prob- 
lem if you were the insurer? What steps would 
you take to make certain that the vessel to 
be insured is seaworthy? What safety spe- 
cifications would you require? What would 
you suggest be done in dealing with prob- 
lems resulting from the filing by members 
of the crew of exorbitant and highly exag- 


gerated claims for injuries? 


From a social point of view, preventing 
a loss from happening is desirable 
than insurance. Although insurance 
tects the individual against 
must bear the actual loss, regardless of the 


more 
pro- 
loss, society 
insurance. One has heard such expressions 
as “I am insured, I should worry,” or has 
read in the newspaper in connection with a 
disaster “loss fully covered by insurance.” 
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The figures which follow immediately 
(made available by one insurance company) 
are a recapitulation of hull-coverage fishing 
vessel statistics covering an eight-year pe- 
riod (1946-1953). The region included under 
these figures extends from the Gulf to New 
England: from Brownsville, Texas, to East- 
port, Maine. 


Premiums 
(gross 
Year less returns) 
1946 $307,848 
1947 358,028 
1948 592,220 
1949 637,929 
1950 706,609 
1951 833,447 
1952 673,999 
1953 


684,744 


The losses estimated and still outstanding 
and unpaid as of December 31, 1953, were 
reported to be $231,672. If one adds this 
figure to the losses actually paid out during 
1953 ($5 5,293), the ratio of (in- 
curred) to premiums is 110 per cent. 


Losses Paid 
(less salvage) 
$176,532 
268,398 
322,589 
562,150 
417,603 
466,871 
816,885 
525,293 


Rati 


C707 


J/ ‘fc 
70% 
54% 
88% 
58% 
56% 
121% 


76% 


losses 
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The first quoted expression reveals an anti- 
social attitude and the second is simply in- 
accurate and misleading. As I said, from 
the point of view of the ultimate good of 
the community, the prevention of loss is 
much more important than its spread through 
insurance over large groups within the com- 
munity. It follows, therefore, that from a 
social point of view, premium rates should 
be fixed high enough to encourage preven- 
tion measures by the insured. 


Effectiveness in the prevention of losses 
depends in large measure on knowledge of 
hazards gained in the past from practical 
experience. If efforts along these lines are 
effective and the cost is reduced, it 
should be reflected in reduced insurance 
cost. The loss statistics of insurance com- 
panies furnish essential information on haz- 
ards, but the only persons who can prevent 
loss on the vessels are the owners and crews 


loss 


of the insured vessels. 


It has been said that the best safety 
device is a careful man. The presence of 
mechanical devices should not be permitted 
to produce an illusion of safety. They must 
be efficiently maintained and operated, for 
all mechanical aids necessarily depend on, 
and may be ineffective because of, the 
human factor. The insurance companies 
may show where loss-prevention efforts should 
be increased, but such engineering advice is 
useless unless the vessel owner and crew 
really cooperate and act on the advice. The 
insurance companies may offer lower pre- 
mium rates for better safety conditions and 
demand higher rates for inferior conditions, 
or even refuse coverage if conditions are too 
bad. Thus, the insurance company can ap- 
peal to the pocketbook. They can not go 
beyond this. Prevention is a matter for the 
individual vessel owner and crew. The ex- 
istence of insurance should not reduce safety 
precautions. Insurance should not lead to, a 


spirit of recklessness. 


Let us go on to some other fundamental 


propositions applicable to the marine insur- 


ance business generally, and the insurance 
of fishing vessels specifically. In the insur- 
ance field, practical results, not theories, are 
the important thing. Insurance is based on 
experience; the premiums are fixed on the 
basis of experience. The accumulated pre- 
miums of many are the funds from which 
losses are paid. The sale of insurance is a 
sale of a promise to pay money if a loss 
occurs. The premium is the payment for 
The f insurance 


the promise. capacity of 


companies to perform on their promises 
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when called upon to do so is based on the 
adequacy of the accumulated premiums 
which are the source of funds from which 
the losses are paid. 

Next, the hazards involved in P&I and 
hull coverages are in many respects ciosely 
interrelated and duplicate each other. Put 
in another way, the hazards of P&I and of 
hull coverages are simply different aspects 
or exposures to the Making 
some change in the hull (structure) 
affects the P&I side of the risk; bringing 
in safety equipment to protect the crew 
against injury also affects the hull side of 
the risk. Therefore, P&I and hull cover- 
ages ought not to be treated as separate and 
unrelated to each other. Not only is this so 
from the viewpoint of the owner, 
who is asked to improve the whole risk, 
but this underlying unity has practical sig- 
nificance for the insurance company, which 


same risk. 


also 


vessel 


is concerned about the possibilities of losses. 
In fact, the hull business of an insurer that 
is writing only hull coverage in any given 
area, is, in a fundamental sense, dependent 
on the availability in that area of insurers 
selling P&I. Vessel owners need both, and 
cannot function with just one of these cov- 


Table 2__ 


erages. The hull insurer would lose its hull 
business if there were no P&I insurer 
around to sell P&I coverage to the same 
vessel owner. 

The hazards of fishing vessels with their 
close working quarters are such that the 
underwriting of these vessels calls for spe- 
cial care. How does the underwriter fix the 
premium, that is, decide what he should be 
paid for undertaking the risk? First, let me 
point out that marine insurance rates are 
not regulated by the supervisory insurance 
authorities. Classification of risks does not 
play a large part in rate-making for fishing 
vessels. There is no manual of rates to 
which one can refer to find out what the 
premium rate will be for a vessel of a cer- 
tain class, operating in a designated area, 
etc. It is a matter of negotiation between 
the vessel owner’s broker and the insurance 
company. However, the insurance company 
does take into account the loss record and 
standing of the vessel owner, and also the 
record of premiums and losses on risks sub- 
mitted by the broker. The insurance under- 
writer also consults records of his general 
experience with fishing vessels in the par- 
ticular area, etc. 


The insurance company that made available the figures shown in Table 1 was able to 
supply a breakdown of the following figures through 1951 only: 


1946 


Class Premiums Losses Ratio 


Menhaden: 
Marine 68,867 
Fire 5 105 


9,217 


Auxiliary schooners: 
Marine 126,383 
Fire 


69,030 


Trawlers: 
Marine 
Fire 


88,908 


Miscellaneous: 
Marine 
Fire 


3,978 
3,530 


2,027 
1,793 


Shrimp and sponge— 
Diesel: 

Marine 
Fire 


17,567 5,492 


6,598 
Gas: 
Marine 
Fire 
Totals: 


Marine 
Fire 


293,658 
14,190 


Premiums 


83,245 


146,461 


74,707 


8,193 
3,478 


28,250 
6,536 114 


4,529 
2,629 ; 912 


1948 


Losses 


1947 


Losses Ratio Premiums Ratio 


17,000 20% 136,822 52,748 


39% 


76% 


133,094 161,483 


98,719 81,741 41,889 


39% 


149% 


14,127 
2,426 


8,588 134,038 54,193 40% 


4,186 245 6% 
2,546 


6,118 2,658 43% 


8,995 986% 


263,109 
5,289 


584,987 313,349 54% 
7,983 9,240 116% 
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Ratio 


39% 


With the recent bad experience in mind, 
some insurance companies have begun to 
insist On a more complete physical survey 
of the vessel by a competent marine sur- 
veyor and on evaluation of fire-fighting 
equipment, general maintenance, worth and 
general reputation not only of the vessel 
owner but also of the operating personnel, 
whether the venture is or has been making 
money, whether the owner is keeping his 
maintenance bills on a current basis, how 
the vessel is mortgaged, etc. 

Some insurance companies give percentage 
rate deductions to a fleet based on the num- 
ber of vessels in the fleet. Other insurance 
companies feel it is not logical to give so- 
called “fleet credits” right off, but prefer 
to let a fleet earn such credits by good 
experience. Some insurance companies are, 
for rating purposes, tending to be increas- 
ingly wary of fleet operations, feeling that 
a number are really a loose community of 
single-vessel ownerships banding together 
to form a fictitious fleet with the aim of 
getting preferred rating. Thus, in practice, 
the rating methods in use are the result 
of experience flavored by competition and 
by what is called within. the insurance in- 
dustry “judgment rating”’—what one might 


1949 


Class Li ISSES Rat 10 
Menhaden: 
Marine 168,78 
Fire 1,48 
Auxiliary schooners: 


Marine 216,234 


Fire 


Premiums 


73,629 


44% 


5 
5 


340,419 


Trawlers: 
Marine 
Fire 


Miscellaneous: 


45,185 
240 


32,881 
485 


Marine 
Fire 
Shrimp and sponge— 
Diesel: 
Marine 

Fire 


164,513 
2,950 

Gas: 
Marine 
Fire 


Ses 

1,654 

Totals: 
Marine 


Fire 


631,115 
6,814 


561,418 
732 
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Premiums 


161,642 


200,204 


42,044 


48,092 
1,011 


244,989 
3,657 


perhaps call “flair” or “feel” or intuitive 


insight. 


Generally speaking, insurance companies 
issue as a basic policy form for fishing 
vessels, aside from any special riders they 
may attach, the so-called American Insti- 
tute Time Hull Form, the same one that 
they use for large oceangoing tonnage. With 
the recent bad loss experience in mind, there 
has been some feeling within the insurance 
industry that this form is not stringent 
enough for small fishing hulls and that it 
was never designed for small tonnage. For 
P&I coverage of fishing vessels, the com- 
panies generally use the Inland Vessel P&I 
Form or the Ocean Vessel P&I Form, or 
some variant of either. 

In view of the hazards peculiar to fishing 
and the potentially heavy higher 
premiums are necessary to permit the build- 


le »sses, 


ing up of ample loss reserves. 
mium 


Lower pre- 
other kinds of 
insurance, such as workmen’s compensation 
land, do not 
for P&I coverage on fishing vessels. 


rates prevailing in 


suffice 
What 
this means is that the loss experience of 
insurance 


covering workers on 


with 
workers’ accidents on land, with—among 


companies in connection 


1950 


y °c 
LOSSES 


1951 


Ratio Premiums Losses Ratio 


20,019 12% 176,: 


22,669 
234 


IIS 


168,413 84% 260,421 
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110,630 


24,306 23,038 41,470 180% 


849 
43,431 17,861 


179,497 73% 268,552 
9,174 251% ays 66 


4,075 180% 
7,762 508% 


5,623 


400,667 
16,936 2 


466,805 56% 
66 1.5% 
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The figures below summarize the experience of an insurance company in connection 


with a fleet of shrimp boats operating in the Gulf. 
The loss ratio was very low (about 1% 


the business was very profitable. 
then: 


Premiums 


Hull Coverage 
14,067 


14,211 
5,190 


Year 

July, 1952—July, 1953 
July, 1953—July, 1954 
July, 1954—October, 1954 


For a period of four years (1948-1952), 
per cent) and 


Losses 


Outstanding 
P&I Number Estimated 
5,100 1 
5,049 4 
1,393 3 


Paid 
1,750 
30,000 


Total 
1,750 
67,000 
60,000 


37,000 
60,000 





Total 33,468 


other controls—maximum amounts for speci- 
fied injuries fixed by statute and not left to 
a court verdict, has been much better than 
the losses of insurance companies in con- 
nection with injuries to crewmen working 
on board fishing vessels. Therefore, pessi- 
mism on the part of the insurance company 
is justified, and the premium should be 
fixed high so that more is available to be 
put aside for future losses. 

The fundamental principle of marine in- 
surance is that the contract is uberrimae fidei, 
that is, one based on the utmost good faith. 
A foundation stone of insurance is the 
necessity that the insured act as if there 
were no insurance. If the utmost 
faith is not observed by the vessel owner 
or by any intermediary (broker) employed 
in the transaction, the aggrieved party is 
entitled morally and legally to call it “quits.” 
In practice, a duty rests on the vessel owner 
and the crew, whose interests are tied with 
the interests of the owner, and on 
the broker to disclose all material facts and 
to make no misrepresentation on any sub- 
ject related to the risk such as would influ- 
ence an insurer in considering whether to 
accept or decline the risk. The so-called 
“sue and labor clause” which appears in 
every marine insurance policy means, in 
substance, that in dealing with an accident 
or with a the insured vessel owner 
should act as if he were uninsured. 


good 


vessel 


loss 


Next, I will mention the mental attitude 
of the policyholder. The mental attitude is 
always important in evaluating a risk—just 
as important, in many cases, as the physical 
risk itself. With regard to the insurance 
of commercial fishing vessels, the attitudes 
of the vessel owners and of the crews are 
of special importance—one might almost 
say of crucial importance. Furthermore, in 
this connection it may be noted that P&I 
risks are of a kind over which the vessel 
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11,542 8 


31,750 97,000 128,750 


owners can exercise a more direct influence 
and control than, for example, fortuitous 
hull resulting from some peril of 
the sea. 


losses 


I am sure you have all heard the phrase 
“moral hazard” in connection with insur- 
The term “moral hazard” as dis- 
tinguished from “physical hazard” is applied 
to such the character, 
habits and mental attitudes of the indi- 
vidual, etc. Moral hazards are concerned 
entirely with the attitude and conduct of 
the insured. Actually, I think it would be 
better and more accurate to use the word 
hazard” because there are 
mental attitudes resulting from carelessness 
that most decidedly contribute to a risk, 
and yet in no sense involve moral turpitude. 


ance, 


considerations as 


“psychological 


1 am trying to point out that the moral 
hazard faced by an insurance company is 


not limited to the personal or business 
ethics of the insured, or to malice on his 
part. There are various other aspects of 
moral hazard. These include poor searnan- 
ship; disdain of training needed for proper 
scientific navigating instruments; 
carelessness in equipment maintenance; re- 
sort to blind navigating in fogs; failure to 
pay attention to charts; poor maintenance 
of the decks and the engineers’ rooms; 
cigarettes dropped on decks where oil is 
in abundance; oil poured in the bilge; use 
of all personnel on the vessel to help bring 
in the net, leaving no one on watch in the 
engine room; allowing of drunks on board; 
disinterest in and ignorance as to how the 
motor works, how to judge its performance, 
how to tune it up and how to replace de- 
fective that motors will not be 
permitted to run until they fall apart, etc.; 
too-distant ventures in looking for new 
fishing banks, new shrimp beds, etc., con- 
sidering the size and condition of the vessel 
and its equipment; and the practice of stay- 
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ing out until the last moment despite weather 
conditions, etc. These are the elements in 
moral hazard that make for personal in- 
juries, destruction and loss of property and, 
thereby, for increased insurance losses. 
Moral hazard, once it is detected, is not 
ratable and, therefore, is not insurable, that 
is, an increase in the premium is not suff- 
cient compensation for assuming a known 
moral hazard. Insuring physical hazards 
resolves itself into a matter of securing an 
adequate rate for any specific risk. The 
premium rate is presumed to measure the 


Table 4 


physical hazard, but does not give any 
consideration to the element of moral hazard. 
If the existence of a serious element of 
moral hazard is suspected, the insurance 
company can resort to “rating down the 
risk,” that is, scaling down the amount of 
insurance the insurance company will pro- 
vide. Thus, if the vessel is worth $75,000, 
the insurance company may agree to insure 
it only for $50,000. However, once the 
existence of a serious element of moral 
established, the insurance com- 
has only one choice: to cancel the 


hazard is 
pany 


On New England hull-coverage business, one insurance company disclosed that on 


steel trawlers during the period 1949-1953 its average 
commissions—was 


that is, before deducting expenses and 
fishing boats its loss ratio was 91.9 per cent. 


loss ratio on gross premiums— 
99.9 per cent. On wooden 


It may be of interest to note that about 50 per cent of the ocean marine hull-coverage 
business originating on the Pacific Coast of the United States relates to fishing vessels, 
most of it on tuna clippers. The following résumé of premiums and losses as of November 


30, 1953, was compiled by the Pacific Coast 


Hull Association from figures supplied by 


member insurance companies of that association. 


Premiums Less 
Commissions and Returns 


Y ear 


Loss 
Ratio 


Losses Less Recoveries 
Including Outstandings 


Wo »d 


1948 
1949 
1950 
1951 
1952 
1953 


$1,241,149.25 
1,323,187.67 
1,464,184.05 
1,727,851.27 
1,584,893.34 
532,952.20 


$7,874,217.78 


$ 967,231.33 
1,278,431.03 
1,263,844.99 
2,473,373.57 
1,982,006.60 

525,847.14 


77.93% 
96.62% 
86.32% 
143.15% 
125.06% 
98.67% 


107.83% 


$8,490,734.66 


Steel 


1948 
1949 
1950 
1951 
1952 
1953 


209,912.02 


272,440.94 
297,385.29 
366,678.59 
160,344.56 


248,223.54 


55,412.64 
11,482.35 4.62% 
176,273.70 64.70% 
99,824.61 33.57% 
712,413.66 194.29% 
53,130.52 33.13% 


26.40% 


$1,108,537.48 71.29% 


Wood and Steel 


1948 
1949 
1950 
1951 
1952 
1953 


$1,451,061.27 
1,571,411.21 
1,736,624.99 
2,025,236.56 
1,951,571.93 
693,296.76 


$9,429 202.72 
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022,643.97 
,289,913.38 
440,118.69 
573,198.18 
6 
3 


70.48% 
82.09% 
82.93% 
127.06% 
138.06% 
83.51% 


94,420.26 
78,977.66 


$9,599,272.14 101.80% 
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insurance and get off the risk. Generally 
speaking, insurance companies tend to be 
more sensitive to the influence of moral- 
hazard elements present in a risk and to 
worry more about them during periods 
when the business venture is having finan- 
cial difficulties than they do during periods 
when the business venture is making money. 


The moral hazard or psychological atti- 
tude that pervades the field of commercial 
fishing is not an individual matter, but a 
group matter. It is not primarily a matter 
of race or nationality or culture, but rather 
an occupational-group matter. The occupa- 
tional group is one in which the individual 
is willing to undergo the loneliness of the 
open seas in a small boat, unprotected and 
away from civilization, with no one outside 
his immediate group of fellow crew mem- 
bers to see him in his plight and without 
fire engines or policemen to come to his 
aid in trouble. These men are not factory 
workers, functioning in roomy quarters and 
with first-rate conditions of sanitation. No 
agricultural workers, no factory workers 
and certainly no office workers have such a 
rough life; even a migrant worker’s habita- 
tion on land is better. This is a life of 
great courage and _ self-confidence. This 
man feels he can take care of himself in any 
situation; otherwise, he would not have 
accepted the life of the fisherman. There 
is also a strong streak of fatalism in his 
character. An old proverb comes to mind: 
“The fates lead the willing and drag the 
unwilling.” This seems to be the commer- 
cial fisherman’s creed. 


Ernest Hemingway wrote a novel a 
couple of years ago, for which, incidentally, 
he has been awarded the 1954 Nobel prize 
for literature, in which he set the fisherman 
in the light of one of the last great heroic 
types of man—a vanishing race, along with 
bullfighters, medieval knights and pirates. 
I am referring to Hemingway’s The Old 
Man and the Sea, in which he uses a Cuban 
fishing village as background. Hemingway 
sees the fisherman as someone who is out 
for the kill—as a warrior or big-game hunter 
might be—yet tempered and cleansed by 
the any brutality or sadism to a 
humility, even a kind of nobility, so that 
the fisherman, Santiago, sees the fish as his 
brother. 





sea of 


I would like to read brief 
from this novel. Santiago, the fisherman- 
hero of the story, is engaged in a monu- 
mental struggle, for more than a day, with 
a giant-sized marlin. He’s fishing out in 
the sea, beyond where his small skiff has 


36 


one excerpt 














a right to be. During the struggle he loses 
his harpoon and discovers with bitterness 
that he has not brought enough water, that 
he has no salt to make it easier for him to 
eat the raw fish and that all his rope is 
gone. He begins to talk to himself: 


“‘*T wish I had a stone for the knife,’ 
the old man said after he had checked the 
lashing on the oar butt. ‘I should have 
brought a stone.’ You should have brought 
many things, he thought. But you did not 
bring them, old man. Now is-no time to 
think of what you do not have. Think of 
what you can do with what there is. 


“*Vou give me much good counsel,’ he 
said aloud. ‘I’m tired of it.’” 


Incidentally, Melville’s Moby Dick, that 
great novel of the sea and classic of world 
literature which was written more than 
100 years ago, is full of allusions to these 
same character traits of fishermen. For 
example, Melville comments: 

“There is nothing like the perils of whal- 
ing [for “whaling” substitute “fishing”] to 
breed this and sort of genial, 
desperado philosophy.” 


free easy 

Just as every coin has two sides, that 
very courage, fatalism and ability to face 
separation from one’s family has, as its 
opposite side, a disdain for precaution—a 
feeling that it is unworthy and time-wasting 
to worry about accident-prevention methods. 
The quality that enables these men to fend 
for themselves and to take this rough life 
in open seas is just what makes them dis- 
dainful of prevention and protection methods. 


Therefore, helping this industry to solve 
its insurance problem becomes a problem 
of reconciling these character traits with a 
persistent and continuous observance of 
safety precautions. Is it not possible to 
reconcile the sterling qualities of manliness 
and courage of this group with some regard 
for precautionary measures that would make 
it possible to give them insurance in more 
or less the same way as other occupational 
groups are given insurance? The problem 
of helping this industry insurance-wise is 
the problem of making it merit insurance 
in the ordinary way. This problem is differ- 
ent in the sense that the ordinary degree of 
fear of danger and physical injury is lack- 
ing among this group. 

Quite obviously, some regulation, whether 
it be self-regulation or that imposed by a 
special group, would seem to be implied by 
the foregoing. It would be an absurdity to 
require regulations that would, in effect, 
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eliminate the entire occupational group— 
that of small independent fishermen. Any- 
one who would demand that they live up 
to requirements of trans-Atlantic liners 
would be calling for their annihilation. I 
would hope that whatever form such a 
regulation might take, it would be suffi- 
ciently intelligent and sufficiently cognizant 
of the peculiar aspects of this Occupational 
group to recognize that the purpose of such 
regulation ought not be to try to keep these 
men from getting their feet wet, but only 
to keep them from getting killed. I would 
think that the objective should be to set 
up regulations that would retain the bulk 
of equipment which the industry now has 
while making it safer for the men. 


The problem is clearly not a simple one, 
and there is no simple answer or solution. 
There are a number of possible measures 
merit consideration by all groups 
concerned, Flexibility, not rigidity, is essential. 


which 


Before concluding, I would like to sug- 
gest various methods, that I have heard or 
come across in publications from time to 
time, for aiding in the solution of this prob- 
lem. Such a list may be useful in stimu- 
lating further consideration and discussion. 
The list can undoubtedly be added to. It 
being submitted in any 
correlated or systematic form. 


is not connected, 
Constructive 
suggestions are needed from everyone hav- 
ing a knowledge of the fishing industry’s 
problem. I offer this list without any 
tention of urging or promoting the adoption 
of any of the measures mentioned. Nor 
are these measures presented in any order 


As will 


in- 


of importance. you see, some of 
these measures are fundamental and _ far- 
reaching, while others are more modest. 


They are as follows: 


(1) Commercial fishing vessels should be 
subject to official standards, with inspection 
and certification by recognized surveyors 
plus a follow-up procedure. In this con- 
nection, it has been suggested that fishing 
vessels should be brought within the pur- 
view of the United States Coast Guard, 
with a view to their complying with its 


construction and maintenance’ standards 
imposed, for example, on passenger and 
cargo vessels as to hulls, engine installa- 


tions, loading equipment, safety appliances, 
rescue apparatus, periodic drills in use of 
equipment, etc. This might be tied in with 
a system of industry self-regulation, that 
is, an industry classification system with a 


a government agency accepting the indus- 
try’s certificates. 


Commercial Fishing Insurance 














(2) Some agency, whether governmental 
or private, should be empowered to estab- 
lish and certify the qualifications for sea- 
going personnel on fishing vessels. Some 
regulations or standards should be cooper- 
atively developed within the fishing industry 
with the backing of government enforce- 
ment of such industry-developed standards. 
There should be a government regulation 
requiring that the master, engineer and 
navigating personnel on commercial fishing 
vessels be licensed. In this connection, if 
licensing were to be required, my own feel- 
ing would tend toward a limited system of 
licensing, that is, no licenses to new per- 
sonnel without training and a qualifying 
examination. Captains, masters, engineers 
and navigating personnel already operating 
as such for vears should not be bothered. 
Finally, crewmen should be required to be 
not competent but 
competent seamen. 


only fishermen, also 


(3) There should be a training program 
for personnel. Vessel owners and crews should 
develop cooperatively some kind of prac- 
tical group-study or meetings 
designed to improve skills in seamanship, 
use of instruments, handling and mainte- 
nance of power equipment, safety methods, 
proper radio procedure, etc. 

(4) A federal law limiting claims for each 
accident should be enacted. A ceiling on 
amounts for death and injuries should be 
fixed by statute. A suggestive analogy is 
what the field of work- 
men’s compensation covering occupational 
illnesses and injuries on land. 


discussion 


has been done in 


(5) The insurance companies should in- 
spect and classify fishing vessels for the 
purpose of rate-fixing in accordance with 
type, age, physical characteristics, etc. The 
insurance companies should consider the 
possibilities of consolidating the experience 
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of the separate insurance companies and 
of making it public—of developing some 
plan of analytic or statistical rating based 
on a classification plan or register of risks. 

(6) Both insurance companies and vessel 
owners should expand the use of policies 
with deductibles that insurance com- 
panies will not be burdened with a multi- 
plicity of small claims. 

(7) 
an agreed adequate standard of safety be- 
fore insuring. The insurance companies 
should offer inducements by lowering rates 
on a risk where it is above the average 
and by demanding higher rates where it 
is below the average. This would provide 
a dollar incentive to observe good standards 
of construction, and to train crews to guard 
the safety of vessels. Once a vessel owner 
gives concrete evidence that he is trying 
to improve the conditions of the risk, the 
insurance companies should aid him actively 
in this effort. The insurance companies 
should not feel that they are fully carrying 
out their role in cases where, having asked 
for and received a sufficiently high pre- 
mium, they remain passive thereafter inso- 
far as engineering the risk is concerned. 


so 


Insurance companies should insist on 


(8) Insurance companies should publish 
a pamphlet in all needed languages explain- 
ing, in simple fashion, what the obligations 
of the insurance conipanies are to the in- 
sured vessel owner and of the insured vessel 
owner to the insurance company. Such a 
pamphlet should point out the limiting terms 
and conditions of the policy and what these 


terms and conditions mean in terms of 
actions on the part of vessel owner and 
crew. Obviously, an insurance company 


does not always know for what it may later 
find itself liable, but certainly the well- 


MYSTERY OF INSURANCE a 


One of the major public relations tasks 
facing the insurance industry is to re- 
move the mystery which surrounds in- 
surance, the American Association of 
University Teachers of Insurance was 
told at its annual meeting in Detroit, 
December 28, by Albert E. Spottke, vice 

| president of Allstate Insurance Company. 
Mr. Spottke stated: ‘We should tell 
| the policyholder our story of what he 
| has purchased and what this will do for 
him. Today practically every state 
has a safety responsibility law, contrasted 
with none some years ago. These laws 
impose certain requirements on the auto- 


established factual precedents can be brought 
to the attention of vessel owners and crews. 

(9) Insurance companies should make avail- 
able periodically to fishing-vessel owners a 
list of percentage differences in insurance 
premium rates for varying types of fishing 
vessels and also for somewhat comparable 
commercial vessels outside the fishing in- 
dustry to arouse the owner’s interest in the 
possibilities of getting better rates through 
better maintenance and fewer losses. The 
particularly, would have to co- 
operate since they play so large a part in 
the fixing of the agreed rate in so many cases. 

(10) A suggestion has been made for the 
setting-up of a commission to examine the 
whole insurance question comprehensively 
and systematically, and to prepare a report 
with findings and recommendations. On 
this commission there should be representa- 
tives of the fishermen, vessel owners, banker- 
and insurance 
commission should 


brokers, 


mortgagees, insurance brokers 
companies. Such a 
strive to bring about an integrated approach 
to the insurance problem, with continuing 
long-range objectives. As I have mentioned 
earlier, one of my impressions is that there 
has been neither an integrated nor a steady 
persistent attention over the years to the 
insurance problem. The insurance problem 
should not be heard about just during criti- 


cal stages in which the fishing industry 
may find itseli—that is to say, the com- 
mission should try to create a framework 


for dealing with the problem that will do 
away with what has apparently, thus far, 
been a crisis approach. This commission 
should work for a unity of purpose now 
absent—a unity among the various groups: 
brokers and in- 


[The End] 


fishermen, vessel owners, 


surance C¢ ympanies. 


mobile owner and operator—the insured, | 
and on the insurance company, in the event 
of an accident. I should not like to hazard 
a guess of the proportion of automobile 
owners who, following an accident, are 
completely bewildered and perplexed about 
what their insurance company will do for 
them and what they must do themselves 
to comply with all the law requires. How 
can we reasonably do less than give every 
policyholder a concise message of what he 
has done tor himself to safeguard against 
the possibilities under the law by his 
purchase of insurance, and what we will 
do for him should he unfortunate 
enough to have an accident.” | 


be 
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Legal Aspects of Industrial Noise 


and Occupational Deafness 


By NOEL S. SYMONS 


Mr. Symons is a member of the Buf- 
York law firm of 
Kelly, Turner & Symons. He delivered 
this before the 

National Safety Congress and Exposi- 
tion, sponsored by the National Safety | 
Council and held in Chicago in October. 


falo, New Brown, 


address Forty-second 


YOURT DECISIONS in New York and 
A Wisconsin’ 
pensation awards for occupational 


upholding workmen’s com- 
loss of 
hearing to employees who have not lost any 
time 
to many serious questions, such as: 


wages or from work have given rise 


(1) Do these claims represent a fair de- 
mand upon the resources of the compensa- 
tion system? 


(2) Is it fair to ask the employer to pay 
for a condition accruing over a long period 
of years during which, since it was not re- 
has 


garded as compensable, no provision 


been made to liquidate the loss? 

(3) Should 
compensation 
manufactured product or 
and countless of whose members have be- 


all 
the 
rendered 


the 
costs in 


public, which 
the 
service 


pays 
pt ice of 


come “hard of hearing” because of age, be 


asked to this burden? 


(4) Do not such claims violate the wage- 
loss concept which is the basis of 
pensation laws 


assume 


our com- 


If the principle of paying for 
physiological and 
becomes established, where will it lead us? 
Will the public be called upon to pay for 


(5) non- 


economic social losses 


1 Matter of Slawinski v. J. H. Williams & 
Company, 298 N. Y. 546, reargument den., 
298 N. Y. 634: Green Bay Drop Forge Company 
et al. v. Industrial Commission and Albert 
Wojcik, 60 N. W. (2d) 409. 


Occupational Deafness 


the deterioration and dysfunction of other 
bodily organs and senses, such as vision, 
and for emotional and psychiatric disabili- 
ties, claimed to be due to work but which 
in no way interfere with the employee’s 
earning capacity? 

(6) Will not the creation of this liability 
in a particular state seriously impair the 
ability of its industries to compete with 
similar industries in other states where this 
liability does not exist? 

(7) In general, is not the increasing pres- 
sure for awards for noneconomic losses apt 
to create a fabulous potential liability beyond 
the capacity of society to pay and be, there- 
fore, detrimental to the public welfare? 


These questions suggest some of the reasons 
why industry in New York and Wisconsin 
1 concerned about the industrial-noise 
problem, although the filing of further nu- 
merous claims has been temporarily stemmed 
in New York by an administrative ruling 
barring awards until after the employee has 
been removed from the injurious noise ex- 
posure for at least six months. 
Industries of New York State 
sponsored corrective legislation to 


is so 


Associated 
has vigor- 
ously 
make an actual wage loss a prerequisite to 
awards for occupational hearing. 
Recognizing that this administrative ruling 
could be modified at any time, it had a bill 
to accomplish this purpose introduced at the 
latest session of the New York Legislature.” 
This bill was not passed; its ultimate enact- 
ment must further education of the 
public and its elected representatives as to 


loss of 


await 


the grave socioeconomic danger ot depart- 
ing from the wage-loss principle in these cases. 

One reason for concern is the staggering 
potential cost of these claims. Because of 


* Introduced in the Senate by the Committee 
on Rules and Administration (Bills Nos. 3081, 
3146, Int. 2756). 
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lack of acceptable criteria for determining 
what noise levels are actually harmful (cf 
the recent report of Exploratory Subcom- 
mittee Z-24-X-2 of American Standards 
Association) and because as yet there is no 
satisfactory method of evaluating the degree 
of hearing loss causally related to employ- 
ment, this potential cannot be accurately 
estimated. 


Dr. Howard P. House, chairman of the 
Subcommittee on Noise in Industry of the 
American Academy of Ophthalmology and 
Otolaryngology, recently stated that one 
out of every ten persons in this country has 
some type or degree of impaired hearing,’ 
and a recent industrial-noise survey of the 
Armour Research Foundation in Chicago 
indicates that there is a fairly widespread 
distribution of industrial noise levels over 
90 decibels in selected industries which were 
believed to be noisy.‘ 


In New York a committee of consultants 
appointed by the Workmen’s Compensation 
Board has recommended standards for all 
noises above this level.° While related to 
length of exposure, frequency and _ indi- 
vidual susceptibility, these standards permit 
argument that all noise levels above 90 deci- 
bels are harmful—an argument difficult to 
rebut because of a presumption in the New 
York statute supporting any claim filed un- 
less overcome by the employer by “sub- 
contrary.” ° 


stantial evidence to the 


This combination of facts—some deafness 
in 10 per cent of the general population, the 
prevalence of noise levels over 90 decibels 
within selected industries involving noisy 
operations, standards fixing hazardous ex- 
posures starting at this point and the em- 
ployer’s difficulty, because of the differences 
in scientific and medical opinion, in disprov- 
ing a claim presumed by the law to be valid 
—lends color to some of the startling pre 
dictions of a potential cost in New York 
running into “billions of dollars.” 


Associated Industries of New York State 
believes that honest appraisal of the historic 
evolution of the compensation system estab- 
lishes the fallacy of departing from the 
wage-loss concept. 

3 Statement made at a symposium sponsored 
by the Illinois Manufacturers Association, Chi- 
cago, Illinois, April 7, 1954. 

*H. B. Karplus and G. L. Bonvallet, ‘‘A Noise 
Survey of Manufacturing Industries,’’ 14 Am. 
Ind. Hyg. Assoc. Quart. 235-264 (December, 
1953). Of 580 locations surveyed in the indus- 
tries studied the noise level was 90 decibels or 
over at 408, or 70.3 per cent of such locations. 
This does not mean that 70.3 per cent of all 
industrial locations have a noise level of 90 
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6 
Workmen’s compensation is a system 
of wage-loss protection. Originating 
in Germany, it stemmed from the 
philosophy of Frederick the Great 
that it is the duty of the state to 
support citizens unable to support 
themselves and from Bismarck’s re- 
commendation to the Reichstag in 
1881 for a plan of compulsory insur- 
ance for industrial workers. 

a 


Like federal social-security and unemploy- 
ment-insurance laws, workmen’s compensa- 
tion is a wage-loss protection. 
Originating in Germany, it stemmed from 
the philosophy of Frederick the Great that 
it is the duty of the state to support citizens 
unable to support themselves and from Bis- 
marck’s recommendation to the Reichstag 
in 1881 for a plan oi compulsory insurance 
for industrial workers. Under the German 
system both the employer and the employee 
contributed to the cost of the premium whicl 
was written through accident-insurance as- 
sociations—a plan net without merit in that 
by helping to buy the protection, the em- 
ployee becomes more aware of the fact that 
industrial injury creates a cost which cannot 
be absorbed by magic, but must be borne 
by somebody. 


system ol 


were patterned upon 
ose first compensation 
law was enacted in 1897. This simply pre- 
scribed the employer’s obligation to pay 
compensation, did net provide for any con- 
tribution by the employee .and 
was predicated on the principle of allocating 
such cost to the employer who, in turn, 
could pass it on to the consumer of the prod- 
uct. The English system was essentially a 
means of partial rep: 
and the early investig 
pointed toward a “fixed tariff” as a means 


Our American law 
the British system, v 


to the cost 


“ment of lost income, 
tions in that country ‘ 
kers for the loss of 
eye or a limb, which 
This shows 


of compensating we 
members, such as a 
impaired their “earning capacity.” 


study was confined to 


decibels or over, as t 
certain selected industries. 

> Report of Committe» of Consultants on Occu- 
pational Loss of Hearing, Workmen’s Compen- 
sation Board, State co? New York, December, 
1953. 

® Art. 2, Sec. 21. 

7 Report to Parliamest in 1904 by a ‘‘Depart- 
mental Committee Appinted to Inquire into the 
Law Relating to Comyensation for Injuries to 
Workmen.”’ . 
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that the concept of the “schedule awards” 
devised for “permanent partial disabilities,” 
later incorporated in our American laws, 
founded on the wage-loss principle. 
Mention is made of this fact because it has 
been the erroneous application of “schedule 
awards” to occupational loss-of-hearing claims, 
where in the great majority of cases the 
employee has no present or prospective loss 
of earnings, which helped to start in New 
York and Wisconsin the conflagration now 
threatening American industry. 


Was 


In 1909 Charles Evans Hughes, then gov- 
ernor of New York, appointed a commission 
known as the Wainwright 
study the matter.’ This investigation stemmed 
from a widespread dissatisfaction with the 
old system, which was based upon concepts 
of “fault,” that is, of settling accounts be- 
tween two parties according to their respec- 
tive blame. 


Commission to 


This commission, whose report is a land- 
mark in the history of workmen’s compen- 
sation, not only made a comprehensive study 
of the British and continental compensation 
systems, but also took hundreds of pages of 
testimony of representatives of both labor 
and industry. The principal objections to 
the old were that it wasteful 
and slow in operation, that it compensated 
only a small percentage of the injured workers 
and that it breeded antagonism between 
employers and employees. It also appeared 
that even at that time many large employers 
in New York were voluntarily paying some 
form of compensation regardless of the com- 


system was 


pany’s fault, which contradicts any sugges- 
tion that industry was unsympathetic or 
opposed to a fair and reasonable system of 
compensation. 


Since the commission recommended the 
enactment of a law patterned after the Eng- 
lish system, it is interesting to note that 
\. H. Gill, a labor leader and member of 
the English Parliament, testified that: “The 
basis of compensation is disability to earn 
wages. A man is not paid for the loss of a 
limb; he is not paid for the pain he endures; 
he is not paid for any of his domestic dis- 
tresses, and so on, that arise from what hap- 
pened to him; he is paid on the basis of the 
wages he has lost through being unable to 
continue his work.” ® 





’ Report to the Legislature of the State of 
New York by the Commission Appointed under 
Chapter 518 of the Laws of 1909 to Inquire into 
the Question of Employers’ Liability and Other 
Matters, First Report, March 19, 1910 (New 
York Senate Documents, 133d Sess., 1910, Vols. 
25, 38, New York State Library). 

* Report cited at footnote 8, p. 84. 
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The first compensation law in New York, 
enacted in 1910 as a result of the recom- 
mendations of this commission,” provided 
compensation for loss of earnings due to 
accidents “arising out of and in the course 
of employment.” It contained no “schedule 
awards” and no coverage for occupational 
diseases, as the commission stated that “it 
is a task of extraordinary difficulty to decide 
with any certainty in any particular case that 
a disease is the result of the employment.” ” 


This law was declared unconstitutional in 
the same year,” and in 1914 the New York 
Constitution was amended to permit the 
enactment of laws providing for the pay- 
ment of compensation to injured employees 
“without regard to fault as a cause thereof,” 
and providing that all moneys paid by the 
employer for this purpose “shall be held to 
be a proper charge in the cost of operating 
the business of the employer.” ™ 

Based on this amendment a new law was 
passed which is the forerunner of the present 
statute.“ This did not provide any coverage 
for occupational diseases. It did provide 
“schedule awards,” or a certain number of 
weeks’ compensation, for the loss or loss of 
use of certain members due to “accident.” 
These members, such as hand, arm, foot, 
leg and eye, were specifically enumerated. 
There was no mention of the ear. 

Contrary to the impression held by many, 
these “schedules” did not deviate from the 
wage-loss. principle. They were simply a 
convenient mathematical way, fixed by stat- 
ute, of estimating the probable future wage 
loss in the average case. They were adopted 
as the measure of the liability so that em- 
ployers and carriers would not have to keep 
their files open until such time in the future 
as the impairment generated a wage 

As Judge Harold R. Medina said in a 
recent opinion,” the schedules are designed 
“to ameliorate an otherwise intolerable ad- 
ministrative burden by providing a certain 
and easily applied method of determining 
the effect on wage-earning capacity of typ- 
ical and classifiable injuries.” Judge Medina 
also referred to the wage-loss concept as 
“the only principle that holds Compensation 
Law whole.” 


loss. 


together as a consistent 


Since occupational loss of hearing is com- 
pensable only as an “occupational disease,” 


1 Laws 1910, Chap. 674. 

1 Report cited at footnote 8, p. 66. 

12 Ives v. South Buffalo Railway Company, 201 
N. ¥. Zi. 

#3 Art. 1, Sec. 18 (formerly Sec. 19). 

4% Laws 1913, Chap. 816, re-enacted by Laws 
1914, Chap. 41. 

15 Tacone v. Cardillo et al., 


208 F. (2d) 696. 
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the history of the separate New York occu- 
pational-disease statute is important. The 
first coverage for “occupational diseases,” as 
distinguished from “accidents,” was inserted 
in the law of 1920. This provided payment 
only for certain specifically named diseases 
generally recognized to be due to employ- 
ment, such as anthrax, lead poisoning, and 
so forth. As part of this plan, and in recog- 
nition of the many differences between ac- 
cidents and occupational diseases, a special 
definition of “disability” covering occupa- 
tional diseases was included as a prerequisite 
to any award. This disability was defined 
as “the state of being disabled from earning 
full wages at the work at which the em- 
ployee was last employed.” 


In 1935 the New York law was amended * 
to include ‘any and all occupational dis- 
eases,” but it still required that they had to 
be due to “the nature of the employment,” 
without repealing or modifying the special 
definition of disability requiring a wage loss 
before an award could be made. This defini- 
tion is still part of the law, and in upholding 
awards for occupational of hearing 
where there is no wage loss, the New York 


loss 


courts disregarded the clear legislative in- 
tent expressed in such definition. 


In the meantime the law as to “schedule 
awards” went through a similar process of 
judicial misunderstanding and misconstruc- 
tion which has contributed to the present 
disturbing situation in New York. 


The “ear” was not included as one of the 
“members” originally defined by the act. 
Subsequent amendments provided for com- 
pensation in accident cases only for “com- 
plete” loss of hearing,” and this is borne 
out by the recommendations of legislative 
committees which resulted in these amend- 
ments.” The law was also amended in its 
early days to provide for awards for “pro- 


16 Laws 1920, Chap. 538. 

7 Art. 3, Sec. 37. The inclusion of this special 
clause in the occupational-disease section of the 
law shows clearly that the legislature intended, 
in defining what it meant by disability, to differ- 
entiate between ‘‘accidents’’ and ‘‘occupational 
diseases.”’ 

18 Laws 1935, Chap. 254. 

1% Sec. 15, subd. 3, par. m, Laws 1922, Chap. 
615, as amended by Laws 1927, Chap. 554. 

*” A joint legislative committee appointed in 
1926 (known as the Industrial Survey Commis- 
sion) stated in its report: “ . We do not rec- 
ommend allowing for a percentage loss of hear- 
ing. It is well nigh impossible to estimate the 
amount of hearing that existed in an ear before 
an accident. Very many persons have defective 
hearing in one or both ears and may be unaware 
of it. The correct determination of percentage 
loss of hearing depends upon knowing the ex- 
tent of actual ear efficiency before the accident, 
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® 

“If we cut loos; from the earning 
capacity concept;.and start recogniz- 
ing the principl? that compensation 
is payable for pkysical impairment as 
such, we will have no way of knowing 
where the process will stop.”—Arthur 
Larson, Under Scretary of Labor. 





portionate loss of use” of specifically named 
members, exclusive: of the ear,” and a later 
recodification mere{y simplified the law by 
substituting the geNeral term “member” for 
those members previously enumerated.” In 
short, there has sever been the slightest 
evidence that the xegislature ever meant to 
expand the origina} announced list of mem- 
bers to include thé ear or any of the other 
organs of the not mentioned in the 
original law. 


boty 


Consequently, a:court decision in 1938 in 
an accident case upholding an award for 
partial loss of hexring under the provision 
permitting awards-for the proportionate loss 
of use of a membs¢r would seem to be con- 
trary to the legislaive intent.” 

In the opinion 0 many, these various court 
decisions constitwred “judicial legislation” 
in contravention of our historic American 
doctrine of the separation of administrative, 
legislative and jucicial powers. 

The fallacy, as svell as the danger, of the 
situation which h#s thus been created is ap- 
parent. The compensation system was equiv- 
alent to a compromise between labor and 
industry in whieh each gave up certain 
rights. In place of the old system a new 
one was created, based on the principle of 
providing support to all injured workers. 
Instead of unlintited damages or perhaps 


* 


and this cannot be had in most cases. The law 
would be manifestty unworkable if it permitted 
a determination of percentage loss of hearing.” 
(Legislative Document No. 69 (1927).) 

21 Sec. 15, subd. 3, par. m, enacted in its orig- 
inal form by Laws 1917, Chap. 705. 








*2 Laws 1922, Chay. 615. 
% Bednar v. Inversoll Rand Company, 279 
N. Y. 80. The full legislative background of the 





various amendments to the act was not called 
to the court’s attention in this case. Since it is 
a well-settled rule that in a general code revi- 
sion a mere change in phraseology does not 
mean a change in construction, the conclusion 
is inescapable that loss of hearing was not loss 





of a ‘“‘member’’ within the meaning of the pro- 
vision allowing awards for proportionate or 
percentage losses. Therefore, since compensa- 


tion was payable only for total loss of hearing 
of one or both ears, the court’s decision was 
wrong. 
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recovery at all, worker 
receive partial reimbursement for lost in- 
come resulting from his work-connected in- 
juries—later, the principle was extended to 
include occupational diseases.” 


no every was to 


In asserting claims for occupational hear- 
ing loss where there is no wage loss, the 
employees are seeking to nullify this com- 
promise by claiming both wage-loss pro- 
tection and damages—without giving the 
employers anything in return, such as the 
defenses they relinquished when they agreed 
to the system.” 

The grave danger of this theory lies not 
only in the tremendous potential cost in- 
volved and in the devastating consequences 
of suddenly presenting industry with a bill 
for an accrued liability for which no pro- 
vision has been made,” but also, as Arthur 
Larson, Under Secretary of Labor and one 
of the foremost students of workmen’s com- 
pensation in the country, has said: “If we 
cut loose from the earning capacity concept, 
and start recognizing the principle that com- 
pensation is payable for physical impairment 
as such, we will have no way of knowing 
where the process will stop.” P 

Elsewhere, Mr. Larson has pointed out 
that another danger of departing from this 
concept lies in the fact that it might reopen 
the door to the entire range of tort elements 
—including pain and suffering, 
loss of consortium, exemplary damages, and 
forth—which excluded 
from the coverage of the system. Those who 
the 
Mr. Larson says, forget that we are dealing 
with the nonfault liability of 
to his employee, who may well have brouglit 


impotency, 


were expressly 


so 


argue in favor of abandoning concept, 


an employer 


on the injury by his own negligence.* 
We cannot justify departure from the 
wage-loss principle on the basis of sym- 


pathy, for by doing so we would place on 
the products of industry and on the public 
a staggering which could impair our 


American way of life. 


cost 


Another reason for the fallacy permeating 
the present situation in New York and Wis- 
consin is this: The schedules, as we have 
accident [ 
estimating the future wage loss which was 


seen, were a means, in cases, of 


**As the United States Supreme Court said, 


in upholding the constitutionality of the New 
York act, it was not unreasonable for the state, 
while relieving the employer from responsibility 
for damages measured by common law stand- 
ards ‘‘to require him to contribute a reasonable 


amount... by way of compensation for loss of 
earning power incurred in the common enter- 
prise . .? (New York Central Railroad Com- 


pany v. White, 243 U. S. 188.) 


Occupational Deafness 





* 
In the ordinary case of occupational 
hearing impairment where the loss is 
almost always a “partial” one, there 
is no wage loss, either present or to 
be anticipated in the future. 

2 


created merely by “presumption” instead of 
by requirement of “proof.” 

in the ordinary case of occupational hear- 
ing impairment where the loss is almost 
always a “partial” one, there is no wage loss, 
either present or to be anticipated in the 
future, so that the reasons which led to the 
adoption of the schedules in accident cases do 
not exist. 

Practically none of the cases so far litigated 
in New York has revealed any 
and the best statistical information 
available demonstrates that with 
impaired hearing are largely self-supporting 


economic 
loss 


we rkers 


in various types and classifications of in- 
dustries. They are not disqualified from 
entry into most industrial callings. They 


constitute a self-sustaining and productive 
They are able to com- 
is normal, 
and their earnings do not differ from those 


element of society. 


pete with those whose hearing 


of the general population. In some situa- 
tions, like the rubber industries in Ohio, 
there is evidence that the percentage of sat- 





isftactory workers with impaired hearing is 
actually higher than the percentage of satis- 
factory workers who have no auditory dys- 
function. 

This does not mean that deafness is not 
a handicap or social inconvenience to many 
people—both in and out of industry. The 
question involved is purely one of economic 
disability as related to the wage-loss theory 
of our compensation laws. The known facts, 
coupled with the public interest, do not jus- 
tify the this fundamental hy- 
pothesis which stemmed from humanitarian 


erosion of 


considerations to which both labor and in- 
dustry subscribed. 


Furthermore, as our productive wealth 
and collective income increase through scien- 

2> These defenses were (1) the employee’s con- 
tributory negligence, (2) his assumption of the 
risk and (3) the negligence of a fellow servant. 

*6 For the most recent discussion of this aspect 
of the problem, see H. D. Sayer, ‘‘The Treat- 
ment of Industrial Noise,’’ 55 Best’s Insurance 
News 20-23, 44-48 (June, 1954). 

*7 Personal communication to the author. 

* A. Larson, Law of Workmen’s Compensa- 
tion, Vol. 2, Sec. 65.30, p. 1389 (New York, Mat- 
thew Bender & Company, 1952). 
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tific and technological developments in in- 
dustry, preservation of the wage-loss theory 
will make more money available for the 
millions of people in this country who, Mr. 
Larson recently said, lack the adequate “in- 
come protection” furnished by the combina- 
tion of our workmen’s compensation, social 
security, unemployment-insurance and dis- 
ability-insurance laws.” 

Is it not better to steer the course of our 
new atomic economy toward this goal of 
strengthening our existing forms of wage- 
loss protection so that every family will 
have ample means of sustenance, and toward 
the rehabilitation of those seriously injured 
by industrial accidents, before we embark 
upon the boundless and uncharted sea of 
indiscriminately granting awards for all 
types of physiologic, social and psychiatric 
losses which in no way impair the indi- 
vidual’s ability to earn a living? To ask 
this question is to answer it. 

Such a policy, which is founded not on 
any desire on the part of industry to make 
unreasonable profits, but on concern for 
the welfare and security of society and of 
the individual, represents the thinking of 
most enlightened industrial executives. Any- 
where, it is essential to protect the workers 
whose jobs depend safeguarding the 
economy of the state and its competitive 
industrial position. This can only be done 


on 


COMPETITORS ADOPT JOINT STATEMENT OF PRINCIPLES. 


In an effort to avoid a bitter public 
debate over the relative merits of life 
insurance versus mutual fund shares that 
might lessen public confidence in both, 
the National Association of Investment 
Companies and the National Association 
of Life Underwriters have adopted a 
joint statement of principles, according 
to a bulletin of the National Association 
of Securities Dealers. 


The six-point statement is accompanied 
by eight guiding standards designed for 
the use of salesmen selling mutual fund 
shares and those selling life insurance. 
| The points found in the statement are 
| as follows: 

“1. Providing for long-range financial 
| security is a major of every 
| American family. 





concern 


“2. Financial planning for individuals 
and families is the major function of 
representatives of both the investment 


2% As quoted in the Buffalo Evening News, 


May 27, 1954. 
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by spending our money wisely and placing 
all programs dedicated to these purposes on 
a sound and workable basis. 

It may also be stated that Associated 
Industries of New York State will continue 
to encourage research in all its forms. It 
will likewise continue its efforts in the 
important field of noise abatement. Recog- 
nizing that industry owes an obligation to 
furnish its employees with the best and 
safest possible working environment, it spon- 
sored a Factory Noise Control Conference 
last year at the General Electric Research 
Laboratory at Schenectady.” This was so 
successful that further conferences on other 
technical aspects of the problem, such as 
the proper methods of noise measurement 
and audiometric testing, plant conservation 
of hearing programs, and so forth, are being 
planned. 

It is to be hoped that everyone appreci- 
ates not only the complexity but also the 
seriousness of the industrial-noise problem. 
It must be viewed objectively so that it can 
be solved without antagonism between labor 
and industry, who should regard each other 
as in preserving our American 
heritage freedom. If everybody will 
work together in a cooperative way, the 
right solution can and will be found. 


[The End] 


partners 


of 


company business and the life insurance 
business. 

“3. The traditional private enterprise 
instruments of providing family financial 
security serve the best interests of the 
American people and offer substantial 


to our democratic form of 


safeguards 
government. 

“4. The best interests of the client are 
the paramount obligations of both life | 
underwriters and salesmen of investment | 
company shares. 
“5. Sound family financial planning 
usually requires a coordinated combina- 
tion of various financial instruments. 

“6. A coordinated plan for family 
financial security requires life insurance 
to guard against the hazard of premature 
death and, under the proper circum- | 
stances, the ownership of equity invest- | 
ments, including investment company 
shares, as a means of sharing in the long- 
term growth of the American economy.” 


%* “Conference on Factory Noise,’’ 15 Am. 
Ind. Hyg. Assoc, Quart. 29-63 (March, 1954). 
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California Administrative Code 
Amendments in Process 


Amendments and proposed amendments 
to the California Administrative Code have 
recently been promulgated by the Depart- 
ment of Insurance of the State of Cali- 
fornia. Ruling No. 80, dated November 
17, 1954, amended the rules and regulations 
of the insurance commissioner the 
valuation of properties -and securities in 
annual statements (Title 10, Chapter 5, 
Subchapter 3, Article 2 of the California 
Administrative Code). Subsequently, it was 
announced that a public hearing would be 
held on January 10, 1955, to consider the 
proposed amendment of Section 2294 (as 
set forth in Ruling No. 80) which deals 
with the mandatory security valuation 
serve f life companies 


for 





re- 
for insurance and 
fraternal benefit societies. 

The reason for the proposed amendment, 
it was stated, was solely to reflect changes 
adopted by the National Association of In- 
surance Commissioners at its recent meeting 
in New York, in its “Final Report to Insur- 
ance Companies, Societies and Associations 
Re: Annual Statements as of December 31, 
1954” as adopted on June 10, 1954. The 
proposed amendment contains an increase 
from 50 to 100 per cent of the portion of 
net capital losses in 1954 (realized and un- 
realized) to be deducted in the computation 
of the mandatory security valuation reserve, 
and also the elimination of the paragraph 
immediately following paragraph 4 (b), 
which provides for an optional application 
of certain net capital losses in the capital 
gains and exhibit of the 
annual statement. 


losses insurer’s 

Superintendent of Insurance Alfred J. 
Bohlinger of New York, chairman of the 
National Association of Insurance Commis- 


State Department Rulings 
















sioners’ Committee on Valuation of Securi- 
ties, stated that the committee was of the 
opinion that the 50 per cent limitation, origi- 


nally imposed as a temporary measure in 
order to effectuate a rapid build-up of the 
reserve, had served its purpose. 

Public hearings regarding another pro- 
posed amendment, which involves the adop- 
tion and repeal of rules and regulations 
relating to workmen’s compensation insur- 
ance and employers’ liability insurance in- 
cidental to and written in connection with 
workmen’s compensation insurance, will be 
held on January 26 and 31, 1955. The de- 
partment seeks to determine whether this 
proposed amendment, submitted by the Cali- 
fornia Inspection Rating Bureau, should be 
adopted. 


This amendment, in part, proposes to 
change Section Title 10 of the 
California Administrative Code (California 
Experience Rating Plan—1951, Workmen’s 
Compensation Insurance) to provide that 
a risk shall qualify for experience rating 
if it has produced during the three latest 
years of the experience period a total payroll 
such that the application thereto of manual 
rates will result in a premium of not less 
than $1,500. It also proposes the adoption 
of the California Workmen’s Compensation 
Statistical Plan for the recording and re- 
porting by insurers of their workmen’s 
compensation insurance experience. This 


essence 


2353 of 


proposed plan, it is stated, is in 
similar to the statistical plan presently used 
by the California Inspection Rating Bureau. 


announced that interested 
person or his duly authorized representative, 
or both, will be afforded the opportunity 
to present, at these public hearings, relevant 
statements, arguments or contentions. They 
may also be presented through the mail. 


It was any 
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a proposed health and ac- 
cident plan, to be underwritten by an 
employer for its employees, which has the 
character of a voluntary relief fund or asso- 
ciation does not constitute an insurance 
enterprise.—The Florida Insurance Com- 
missioner posed the question to the Attor- 
ney General of whether the operation of a 
certain health accident plan for the 
employees of a tobacco corporation would 
constitute the business of insurance and 
thus be subject to the insurance laws of 
Florida. The corporation sought to estab- 
lish the plan in order to improve the health 
The 


and 


and living standards of its employees. 
plan follows in substance: 


Employees of the corporation and their 
immediate families, that is, any unemployed 
husbands or wives and their minor children, 
would covered. The employees would 
make voluntary payments which would be 
deposited in a fund to be administered by 
a board composed of individuals employed 
by the the corporation 
would underwrite the fund. The employees’ 
payments into the fund would be made in 
the form of payroll deductions, in return 
for which they would be provided medical 
and hospital treatment by designated doctors 
and hospitals. The plan could be volun- 
tarily discontinued by either the employer 
or employee upon the giving of reasonable 
notice (probably 30 days), and would be 
automatically terminated upon the conclu- 
sion of employment of any employee. No 
coverage would be supplied under the plan 
if the employee were protected by workmen’s 
compensation insurance. In all probability 
there would be a top limit of the amount 
to be expended in an annual period for an 
The would an- 


be 


corporation—and 


individual. board meet 


nually to establish required payments for 


the ensuing year, and if there were a surplus 


46 


in the fund a distribution would be made 
to the participants. The participants, how- 
ever, would have no vested rights in the 
fund. Although it would not be necessary 
to issue a policy, certificate or contract in 
administering the plan, it would be neces- 
sary to have rules and regulations and there 
would exist certain contractual obligations 
between the employer and the employee. 


The Attorney General ruled that the pro- 
posed plan has the character of a voluntary 
relief fund or association, and that the un- 
dertaking of the employer to underwrite the 
plan does not transforni it into an insurance 
enterprise. He said that the employer as a 
part the terms of employment could 
have agreed to furnish medical care and atten- 


of 


tion for its employees, and the underwriting 
of the proposed fund by the corporation 
would constitute a similar undertaking. 


He stated that a review of prior opinions 
given by his office pertaining to whether a 
plan constituted an insurance operation dis- 
that in each instance the question 
turned upon whether there was an insurable 
risk involved with respect to which some 
person was indemnified upon the happening 
of a contingency. He noted that the word 
“indemnified” connotes the existence of an 
enforceable contract of indemnity. He cited 
State v. DeWitt C. Jones Company, 147 So. 
230 (Fla.), wherein the state referred to a 
contract of insurance as one “whereby, for 
an agreed premium, one party undertakes 
to compensate another for loss on a speci- 
fied subject by specified perils.” In that 
case the court differentiated between the 
plan of operation dealt with and certain 
philanthropic and charitable associations. 
He said that the corporation’s plan appears 
to be within the category of voluntary re- 
lief funds or associations.—Opinion of the 
Florida Attorney General, November 9, 1954. 
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M ARYLAND—The cost of publication 
iV of abstracts of annual statements of 
foreign insurance companies may be allowed 
as credit against the Maryland retaliation 
tax, subject to the commissioner’s regula- 
tions.—The question of whether a Virginia 
insurance company doing business in Mary- 
land may be allowed credit against the 
Maryland retaliation tax on account of the 
cost of publication of abstracts of its annual 
statement as required by Maryland law 
was asked of the Attorney General by the 
Maryland Insurance Commissioner. The 
Virginia company’s contention was that the 
cost of such publication should be computed 
as part of the aggregate “taxes, fees, fines, 
penalties, licenses, deposit requirements or 
other restric- 
tions directly imposed upon insurance com- 
panies of such other State or foreign country 
under the statutes of this State.” 

The Attorney General said that it has 
been the custom to require two publications 
of the abstract of annual but 
that, in each case, the company involved has 
been allowed to 


obligations, prohibitions or 


statements, 


select the newspapers in 
which the publication is to be made. Thus, 
there has diversity in the costs of 
publication arising from the newspaper chosen 
and the style and size of type in which the 
abstract has been printed. He said that it 
would be better practice for the commis- 
sioner tc publish the abstract in some uni- 
standard style, as this would not 
only be in strict conformity with the Mary- 


been 


form or 


land statute but would also reduce the di- 
versity of costs of publication. He stated 
that since the statute provides that “the 


actual cost of such publication by the Com- 
missioner shall be taxed against and col- 
lected from the companies whose statements 
are so published by him,” the sums so taxed 
and collected should be allowed as a credit 
against the retaliatory tax of states which 
do not make a similar charge against Mary- 
land companies. 

He stated that the second publication of 
the abstracts may be published in any other 
newspaper of Baltimore City chosen by the 
foreign and that although this 
second publication is directed by law, its 
style, format and cost are entirely within 
the discretion of the foreign company. Thus, 
he said, it would hardly be within the inten- 
tion of the legislature that unlimited ex 
penditures for this publishing should be 
allowed as a credit against the retaliation 
tax. He stated that this publishing could 
take the form of advertising, and that it was 
not intended that foreign companies should 
have free advertising. He suggested that 


company, 


Attorneys General 


the Commissioner adopt a regulation estab- 
lishing the maximum cost for publication 
of the abstract which would be allowed as 
credit against the retaliation tax. 


Thus, the Attorney General ruled that the 
cost of publication of the abstracts of annual 
statements of foreign companies by the 
Commissioner should be allowed as a credit 
against the retaliation tax, but that credit 
should be allowed against the tax on account 
of the company’s own publication of the 
abstract only to the extent specified by the 
Insurance Department.—O pinion of the Mary- 
land Attorney General, September 7, 1954. 


[EW YORK—Where an insurance 
| ‘N broker is under a fiduciary obligation 
to turn over premium collections to the 
insurer, the conversion of such collections 
to his own use constitutes the crime of 
larceny.—The Superintendent of Insurance 
of New York asked the Attorney General 
whether a trust by a licensed 
insurance broker which ;sesults in a con- 


breach of 


version of premium collections in violation 
of Section 125 of the New York insurance 
law comes within the crime of larceny as 
defined by Section 1290 or any other provi- 
sions of the penal law. 
because of the reluctance of local prosecut- 


This question arose 


ing officers to bring action in such cases. 


The Attorney General ruled that the con- 
version of the premium collections by the 
broker would constitute the crime of larceny. 
He stated that the decision in Bohlinger v. 
Zanger, 306 N. Y. 228, sustained the holding 
that the insurance placed in a 
fiduciary capacity in regard to the premiums 
remitted to him. He noted that the broker is 
a trustee for the company as to the earned 
portion of such premiums, less commissions, 
and is a trustee for the insured as to the 
unearned portion where termination of the 
policy occurs prior to the time for settling 
He said that it follows that 
termination does not before 


bre »ker is 


his accounts. 
where occur 
that time, the broker is under a fiduciary 
obligation to turn over his collections, less 
commissions, to the insurer. He concluded 
that it that 


such collections to his own use would con- 


also follows the conversion of 
stitute the crime of larceny, as defined in 


Section 1290 of the penal laws. 


The Attorney General reminded that the 


questions of fact and law involved in a 
criminal prosecution can, of course, only be 
finally determined by the courts.—Opinion 
of the New York Attorney General, October 


1, 1954. 
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Tax Handbook 


Montgomery's Federal Taxes. The Ronald 
Press Company, 15 East 26th Street, New 
York 10, New York. Thirty-fifth edition, 
1954. $15. 


For a bound book, this has always been 
an authentic source of tax information. 
This is the first edition of an old and reli- 
able title in three years. The arrangement 
of this edition is primarily functional, where- 
by there is discussed in one place all the 
tax problems which. arise out of a business 
situation. Ownership of real estate or 
natural resources gives rise to a variety of 
tax problems and to an opportunity for tax 
saving. A separate part of the book is devoted 
to each, of these fields; and other fields, such 
as securities, patents, farming, foreign busi- 
ness and employment, are each treated 
separately in a part of the book. 


There are 21 parts, each corresponding to 
what would ordinarily be called a chapter. 


Freedom 
from Technical Unemployment 


Guaranteed Wages. J. W. Garbarino. 
Institute of Industrial Relations, 201 Cali- 
fornia Hall, University of California, Berke- 
ley 4, California. 1954. 61 pages. 25¢. 

During most of the nineteenth century 
the prevailing view in the United States had 
been that unemployment was a _ personal, 
rather than a social, problem. That view 
has undergone considerable change because 
of the interest and activity of unions as ex- 
pressed in agitation for a guaranteed annual 
wage. 

This timely little booklet is the 
sult of a study conducted under the auspices 


re- 
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of the Institute of Industrial Relations, 
University of California, Berkeley, and it 
summarizes past, present and proposed 
schemes to provide the worker with a cushion 
in times of technical unemployment. 

Early attempts, some successful, were made 
in this country by unions and by several 
companies. The plans that are best known 
are those of Procter and Gamble, George A. 
Hormel and Nunn-Bush Shoe Company. 

The new type of plans being proposed 
looks something like this: 

(1) eligibility of workers to be deter- 
mined by seniority; 

(2) guaranteed pay to represent a large 
percentage of weekly take-home pay; 
compensation to be 
over-all guarantee, if 


(3) unemployment 
deducted from the 
possible; 


(4) some kind of trust fund financing 
with limited liability for the employer. 

One of these plans is the steelworkers’ 
which attempts to limit the cost burden to 
the employer in three important respects: 

(1) Coverage has been limited. The pro- 
vision that no worker with less than three 
years’ service be covered limits the cost 
since short-service workers would pre- 
sumably be the first to be laid off. For the 
steel industry as a whole, the union es- 
timated in 1951 that about 30 per cent of 
all employees would be excluded by this 
provision. The proportion excluded would 
vary with employment conditions, falling 
in depression and rising in prosperity. 

(2) Benefits have been limited. The plan 
calls for a guarantee of about 75 per cent 
of straight-time wages. This would permit 
a substantial reduction of hours before 
guarantee payments must be made. When 
layoffs of short-service workers are com- 
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bined with general reductions in hours, we 
see that the companies could operate con- 
siderably below capacity without bringing 
the guarantee into play. 


(3) Liability has been limited. One of the 
strongest arguments against the traditional 
guaranteed wage plan has been the un- 
predictable and possibly disastrous size of 
the liability which might result. .Since the 
plan limits the employer’s obligation to the 
ten cents an hour to be paid into the trust 
fund, this objection is very much weakened. 
Note also that in a period of declining em- 
ployment total payments into the fund drop 
as hours worked fail off. 


The UAW proposal from 


steelworkers’ plan in several areas: 


differs the 

(1) The UAW proposes wider coverage. 
All workers with any seniority are to have 
some guarantee, the length of the period 
varying with The maximum 
guarantee would be 52 weeks. 


(2) The UAW proposes higher benefits. 
Their tentative plan payments 
“sufficient to enable [the workers] to 
maintain the same living standards as when 
fully employed.” 


seniority. 


asks for 


(3) The UAW financing plan is radically 
different. They suggest a combination of “pay- 
as-you-go,” trust funds and “reinsurance.” 


Management against guaranteed 
wage plans may be summed up as follows: 


cases 


Management’s case against guarantees 
rests on the fear of their long-run conse- 
quences. Basically employers doubt that 


true limitations on are possible. In 
their opinion both logic and past experience 
with collective bargaining against 
successful limitation. They fear that this 
issue is a Trojan horse in bargaining. With 
today’s limited plans as an opening wedge, 
they predict union activity 
into new areas. At the end of the road they 
see decreased management freedom in in- 
dividual companies, industry-wide or union- 
wide combinations set up to salvage the 
guarantees and eventual governmental in- 
tervention. 


cost 


argue 


expansion of 
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Atticles of interest in other 
legal publications 





Declaratory Judgment Actions The 
situations in which declaratory judgments 


Books and Articles 


may be granted are many, but the avail- 
ability of this remedy is limited by certain 
general principles in all cases. The author, 
a professor of the University of 
Oklahoma College of Law, discusses these 
limitations with particular reference to the 
The 
best examples of the use of the declaratory 
judgment the concerns 
the validity of a contract are in cases in- 
volving liability insurance. The determina- 
tion of the insurance company’s liability 
on a policy and the issue of the liability 
of the insured for negligence may be 
decided through resort to this remedy. 


law at 


fields of torts, property and contracts. 


where controversy 


Justiciability, utility, and availability of 
alternative remedies are considered in this 
The author concludes: “Thus, 
these statutes [concerning declaratory judg- 
ments] constitute a significant addition to 
the remedies available to litigants. In fact, 
the statutes are so broad that their utility 


article. 


has not been fully realized in many juris- 
dictions.’”—Fraser, “A Survey of Declara- 
tory Judgment Actions in the United 
States,” Jowa Law Review, Summer, 1954. 


Punctured Testimony . .. A trial 
lawyer gets along best with his clients and 
his brother lawyers if he is liked and re- 
them and by the court. The 
author of this article discusses some of the 
many methods which [ 
fective cross-examination 


spected by 


be used in ef- 
may 
help the lawyer remain in the good graces 
of the jury, the witness and all concerned. 


may 


and which 


There times, however, when the 
lawyer would rather not have the witness 
on his side. A cross-examiner will 
recognize the whom he can trick 
or fluster into an admission which would 
be helpful in the defense of his client. The 
questioner will then use one of a number 
of techniques to obtain the damaging ad- 
mission from the hostile or partisan witness. 


are 


good 


witness 


The author outlines some don’ts for the 
trial lawyer: “Never engage in monoto- 
nous repetition.” “Never appear to be 
surprised, nonplused or discouraged by 
damaging, though unexpected, evidence.” 
“Never put a ridiculous construction on the 
answer of some witness when your common 
sense would tell you that the jury would 
feel otherwise.” These and other 
gestions are presented in an effort to aid the 
trial lawyer to “be on his toes, quick on 
his feet, thoroughly prepared . . . .”—Pop- 
ham, “The Art of Cross-Examination and 
Trial Strategy,” University of Kansas City 
Law Review, Summer, 1954. 


sug- 
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Union Welfare Insurance 
Controversy Arises 


At a recent CIO hearing on welfare funds 
a statement was made that the elimination 
of commissions to life underwriters would 
help clear up some of the difficulties that 


have arisen in the writing and servicing 
of welfare fund plans. A reply to the 
statement has been made by David B. 


Fluegelman, past president of the National 
Association of Life Underwriters and cur- 
rently chairman of the Group Insurance 
Committee of that organization, in a letter 
to the New York Times. Mr. Fluegelman 
stated that he was unalterably opposed to 
the elimination the commissions since 
these payments are the recognized method 
of compensation for life underwriters en- 


of 


gaged in this field. 

He said that there is apparently no ques- 
tion that there have been certain abuses and 
corruption in the handling of some union 
welfare funds, but that it is not to be blamed 
on the payment of commissions, but on the 
unions themselves. It is not a problem of 
agents tempting ethical union leaders with 
the lure of kickback money, he stated, but 
corruption typically starts with “an avari- 
cious, conscienceless boss of a ‘captive’ 
union.” The union leader and the agent 
are looking for the highest commissions to 
split, and not the lowest cost for the mem- 
bers. ‘This, he said, can not be blamed on 
the commission system, but rather on the 
companies in 
not properly 


of some 


are 


short-sightedness 


licensing agents who 
qualified. 

The real solution to the problem, Mr. 
Fluegelman concluded, is for the unions 
and the life insurance companies to become 


aware of the fact that the best interests 
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of the clients may only be served by having 
a qualified agent handle the case. 


Malpractice Rates Still Rising 

Malpractice rates are still on the rise, ac- 
cording to W. Clifford Klenk in an article 
which appeared in the December issue of 
Medical Economics. He stated that across 
the nation they are approximately 10 per 
cent higher than they were two years ago, 
and that in certain areas the rate of climb 
seems jet-propelled. 

He indicated, however, that there are at 
last a few bright spots in the gloomy pic- 
ture. In more than a third of the nation, 
he stated, major-company rates have ap- 
parently stopped spiraling, and in some 
respects they have actually dropped. 

Mr. Klenk said that this partial stabiliza- 
tion of rates could not have happened, of 
course, without the average doctor’s acute 
awareness of the malpractice problem and 
his individual efforts to solve it, but that 
much of the credit also belongs to the Na- 
tional Bureau of Casualty Underwriters. 

The bureau, with two years of working 
experience behind it, has published brand 
new malpractice rates. Generally, he noted, 
these rates are higher than the older rates. 
The average national base rates for non- 
surgeons is about $44 for $5,000/$15,000 
limits—some 10 per cent more than in 1952. 
He said that in California, a well-known 
sore spot, the rise wasn’t quite so notable 
(state-wide, the average increase was about 
40 per cent) but that base rates have reached 
a record-breaking $130 in the San Francisco- 
Alameda and Los Angeles areas, compared 
with $110 in the rest of the state. By way 
of contrast, the author stated that New 
York City rates have not changed from $75, 
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The Eighteenth Annual Convention of 
the National Association of Independent 
Insurance Adjusters will be held at the 
Edgewater Beach Hotel in Chicago from 
April 21 through 23. 

The Mid-Winter Law-Science Short 
Course on Personal Injury Problems and 
Medicolegal Trial Technique (stressing 
back and head injuries) will be held at 
the University of Texas, February 2-5. 
The course is conducted by the Law- 
Science Institute of the university’s 
schools of law and medicine. Hubert 
Winston Smith is director of the insti- 
tute. 

F. R. Smith of Philadelphia has been 
named Pennsylvania’s new Insurance 
Commissioner. Mr. Smith was formerly 
Internal Revenue Collector of the East- 
ern District of Philadelphia. 

Changes in estate planning will be fea- 
tured at a two-day clinic on the 1954 
Revenue Code given by the Practising 
Law Institute at the Hotel Commodore, 
New York City, February 11-12. Tuition 


while the upstate base cost of malpractice 
insurance stays at $55. 

The author concluded that there are still 
some critical areas on the United States 
malpractice map, but that malpractice in- 
surance rates in most places don’t pose too 
pressing a problem. He cited New England, 
where basic coverage by a bureau company 
costs, on the average, less than $35, and 
stated that in 24 other states $5,000/$15,000 
coverage is still available for no more than 
$50. He said that even in the high-rate 
areas, the National Bureau of Casualty Un- 
derwriters seems to be playing the long- 
unfilled role of stabilizer. However, he 
few medical men expect that the 
bureau, Lloyd’s or any other agency will 
be able to perform a miracle and send mal- 
practice rates plummeting. 


Title Insurance on Increase 


There is a steady upward trend over 
the past two decades in the percentage of 
mortgages and deeds covered by title poli- 
cies, and the rapid turnover of real estate 
in recent years has provided a marked 
impetus to the sale of title insurance, ac- 
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fee for the full program is $25, or $12.50 
per day. Registration and _ inquiries 
should be sent to the Practising Law In- 
stitute, 20 Vesey Street, New York 7, 
New York. 

The recently elected president of the | 
American Institute of Marine Underwrit- 
ers is Owen E. Barker, vice president 
of Appleton and Cox, Inc. 

Carrol M. Shanks, president of the 
Prudential Insurance Company of Amer- 
ica, was elected chairman of the board 
of directors of the Institute of Life 
Insurance. 

The re-election of Harry W. Miller, 
general United States attorney of the 
Commercial Union Group, as president of 
the Eastern Underwriters Association 
has been announced. 

The Pearl-American Group of New 
York has been elected to membership 
in the Association of Casualty and Surety 
Companies, which brings the total mem- 
bership of the association to an all-time 
high of 116 companies. 


cording to Warren T. Gray, acting prin- 
cipal insurance examiner in the Title and 
Mortgage Section of the New York State 
Insurance Department, at the sixth session 
of the department’s current in-service train- 
ing course for examiners. 

He stated that the increased public con- 
fidence in title insurance, accompanied by 
the postwar boom in the development, im- 
provement and reconstruction of properties 
and the financing and funding of private 
homes, apartment buildings and office build- 
ings resulted in a 277 per cent gain in the 
amount of title insurance written from 1944 
to 1953. In the last year alone, the number 
of title policies written in New York State 
increased by 14 per cent. 

The lecturer pointed out, however, that 
while title insurance is being increasingly 
used, it has not been developed or improved 
to the extent necessary to keep pace with 
the requirements of realty investors or lend- 
ers of money. This is the result, he said, 
of a failure to convince the private buyer 
of the need for such protection and the 
fact that the general public seldom hears 
about a title loss being paid since adjust- 
ment contacts with assureds are relatively 
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few in comparison with the large volume 
of settlements in other lines of insurance. 


While the title insurance business trans- 
acted in New York accounts for only a 
small percentage of the state’s total insur- 
ance business, he stated that its importance 
is far greater than its dollar volume would 
suggest. 

In regard to rates, Mr. Gray expressed 
the opinion that in arriving at a reasonable 
margin of profit for title companies, “the 
average margin should be determined over 
the period of a real-estate cycle of approxi- 
mately twenty years thus allowing for a 
buildup of surplus in good years to cope 
with losses in poor years.” 


Mortuary Employee’s Air Trip 
Within Course of Employment 


A mortuary employee who goes on an air- 
plane trip in order to administer oxygen in 
an emergency situation is performing a duty 
within the course of his employment, ac- 
cording to a recent decision of the Arizona 
Supreme Court. His death in a subsequent 
plane crash, therefore, was held to have 
arisen out of and in the course of his em- 
ployment, and the award of benefits to his 
survivors by the state industrial commission 
was affirmed. 

The facts briefly are as follows: The 
decedent was an embalmer and assistant 
funeral director. His duties included the 
operation of an ambulance in response to 
emergency calls. He either drove the am- 
bulance or obtained assistance when it was 
necessary that the oxygen in the ambulance 
be administered to someone. The decedent, 
on the fateful occasion, had a small child, 
who was suffering from poliomyelitis, and 
the child’s parents in his ambulance. The 
child was to be flown to another city for 
medical treatment. Decedent’s employer 
met him at the airport, and placed the 
oxygen equipment in the plane. When it 
appeared that no arrangement had been 
made by the parents for a nurse or doctor 
to make the trip with the child, as was 
usually the case, the decedent entered the 
plane in order to operate the oxygen equip- 
Shortly after the take-off the plane 
The decedent’s 
granted an 


ment. 
crashed, killing all aboard. 
survivors sought and were 
award from the state industrial commission, 
and an appeal was subsequently taken to the 
state supreme court by decedent’s employer. 


The supreme court ruled that in order for 


compensation to be granted under the state 
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workmen’s compensation law it is necessary 





































only that the conditions of employment 
create the “zone of special danger” out of tl 
which the injury arose. The court: said at 


that the decedent entered the airplane in Ci 
response to an emergency, and was not in 

the usual routine of his employment. While J . 
this act of the decedent is unusual, the § th 
court noted, it does not necessarily follow H. 
that it was outside the course of his em- § j,, 
ployment. An emergency may expand the § 
nature of the employment. (See Young v. § 65 
Mississippi River Power Company, 191 lowa § to 














650, 180 N. W. 986 (1926).) The court § ¢p, 
stated that humanitarian acts are not to bef pa. 
ignored in law merely because they are 
unusual. : 
wil 
The decedent was expected to administer § pri 
oxygen in the ambulance, the court added, § cor 
and the fact that an emergency might arise § wr 
requiring him to administer oxygen in af as 
place other than the ambulance wouldf acti 
appear foreseeable if not foreseen. (See§ act 
Puttkammer v. Industrial Commission et al. adn 
371 Ill. 497, 21 N. E. (2d)_575 (1939).) the 
The court pointed out that the decedent § ™™ 
did not undertake the flight for his personal Hig 
pleasure or accommodation, and that an em- rn 
S 


ployer does,;not cease to be one merely 
because no financial profit is expected. (See 
Gardner v. Trustees of Main Street Methodist 


Episcopal Church of Ottumwa et al., 21) 
Towa 1390, 250 N. W. 740 (1933).) Also 


Aui 
Rec 


cited was the case of O’Leary, Deputy Com- \ 
missioner v. Brown-Pacifie-Maxon, Inc., et al,§ance 
340 U. S. 504, 71 S. Ct. 470, 95 L. Ed. 4838 T. J 
(1951), which stated that for compensation part 
to be granted, “All that is required is that hold 
the ‘obligations or conditions’ of employ-Jamor 
ment create the ‘zone of special danger’ out§ reduc 
of which the injury arose.” \uto 
The court concluded that the employment Mi 
of the decedent put him into the positiong'4tes 
whereby this emergency required his assist: 3.2 p 
ncé 


ance, which the employer recognized and§* 
in which he acquiesced. An employer’s per: 
mission for an employee to do a certain act 
may be impliedly given, the court added 
Thus, both permission and position werdA RI 
held to be present under the facts.—Scoll 

et al., d.b.a. Scott & McMillan Mortuary 1 
Rhyan et al. Arizona Supreme Court. No 
vember 1, 1954. 4 Avr. 17,482. 
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Maritime Action Only modes 
Under Death on the High Seas Act — 


A wrongful death action arising out ofmost 
the crash of an airplane on the high seaftaxatic 
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sary can only be maintained in admiralty under 
nent the right of action granted by the Death on 
it of the High Seas Act, and can not be brought 
said at law—so held the United States District 
le in Court, District of Hawaii. 
ot in The deceased, a resident of Hawaii, was 
Vhile § a paying passenger on a plane owned by 
, the 8 the defendant airlines. While en route to 
plow § Hawaii from Wake Island, the plane crashed 
, €m- § into the sea. The deceased’s administrator 
d the § fled an action at law for the wrongful death 
ng VY. @ of the deceased. The airlines filed a motion 
lowa § to dismiss the suit on the ground that under 
court § the Death on the High Seas Act the court 
to be § has no jurisdiction over the action at law. 
y oy The court granted the motion to dismiss 
without prejudice to the filing of an appro- 
inister § priate suit for damages in admiralty. The 
added, § court stated that any remedy for a maritime 
t arise ® wrongful death must be statutory in origin, 
. in afas the common law recognizes no civil 
would § action in such a situation. Inasmuch as the 
(See act does not offer remedies at law or in 
et al,f# admiralty at the election of the claimant, 
7) the court concluded that an action at law 





must be dismissed for lack of jurisdiction.— 
Higa v. Transocean Airlines, Inc. United 
§ States District ‘Court, District of Hawaii. 
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an em § October 1, 1954. 4 Avr. 17,475. 
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ethodisi} Automobile Insurance Rates 

me ja Reduced in Illinois 

4 Com \ reduction in rates on automobile insur- 
-, et al,gance in Illinois has been ordered by Justin 
Ed. 488 T. McCarthy, director of the Illinois De- 
snsationg partment of Insurance. The savings to 
is thatg holders of automobile insurance policies will 
employ-¥amount to $3,529,924 annually, he said. The 





reduction has been approved by the National 
Automobile Underwriters Association. 


ger’ out 







Mr. McCarthy stated that the reduced 


loyment : ; ; 
rates will result in an average savings of 
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protection to their families in the event of 
untimely death or alternately to provide a 
modest competence for their own old age. ... 







“We believe that a flat tax on net invest- 
ment income is the simplest, fairest and 
1¢ out opmost practical plan devised for the 
high seafaxation of life insurance companies, and 





yet 
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proval of the new rates became effective 
January 10, 1955. Companies outside the 
NADA usually follow the changes in rates 
adopted by the companies in the associa- 
tion, he noted, and if they reduce their 
rates accordingly, yearly savings to insur- 
ance holders will amount to approximately 


he NAUA, whose members write ap- 
proximately 60 per cent of the automobile 
insurance in Illinois, was cited last April by 
the late Robert E. Barrett, former director 
of insurance, to show cause why its premium 
rates “should not be declared excessive and 
thereupon reduced.” On June 1, Mr. Barrett 
rejected an association proposal to reduce 
rates 3.2 per cent, or $2,171,000, as being 
insufficient. The new rates approved by Mr. 
McCarthy will mean additional savings to 
farmers, who will receive an added 20 per 
cent reduction on for 
their private passenger cars. 


collision insurance 

The new rates will mean an average re- 
duction of 10 per cent on $100 deductible 
collision insurance, ranging from 5 per cent 
savings in Chicago, East St. Louis and 
Joliet to 20 per cent savings in Springfield 
and Peoria. 

The average reduction on $50 deductible 
collision insurance, it was stated, will be 
2.7 per cent, ranging from no change in 
Chicago, East St. Louis and Joliet to 10 
per cent savings in Rockford, Springfield 
and Peoria. 

\n average 4.5 per cent downward re- 
vision in comprehensive insurance rates on 
private passenger cars is also included in 
the new rates. 

Other reductions were made on commer- 
cial vehicles operating within a 50-mile 
radius, fleets, public automobiles and busses, 
dealers and other miscellaneous types of 
coverage. Some increases in collision rates 
for commercial vehicles operating beyond a 
50-mile radius were included. 
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what is more important, among _ policy- 
holders, than any other form yet suggested. 
We also believe that the 614% rate is very 
high considering the nature of the business 
and in the great 


flowing from the institution. 


view of benefits 


We be- 


lieve that, so far from being penalized for 


social 
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saving their own money to provide for their 
own families, the people of the United 
States should be encouraged by an appro- 
priate tax incentive to provide as far as 
possible their own security by personal sav- 
ings.” 


Other Tax Proposals 


The witnesses discussed alternative methods 
of taxing life insurance companies. Com- 
plicated variants of one of these alternatives, 
known as the “free investment income” 
method, has been tried in prior years with- 
out producing satisfactory results. It was 
explained that this approach results in 
inequities between companies in the amount 
of taxes they pay and produces a steeply 
progressive, artificial tax base wholly un- 
related to actual increase in investment 
income. 


Another approach, the “total income” 
method, would, if enacted, be an unsound 
method of attempting to appiy regular an- 
nual corporate taxes to the uniquely long- 
term nature of the life insurance business. 

None of the alternative methods would 
be as simple or as valid a_ short-term 
measure of the true investment earnings 
of the companies or would distribute the 
tax as fairly among large and small mutual 
and stock life insurance companies and 
their policyholders as the present method 
of a flat tax on net investment income. 


Minor changes in the present method 
could also be made to protect very small 
life insurance companies and companies that 
do not earn enough interest to cover their 
reserve requirements or cover them only 
by a narrow margin. 


The statement presented by the life com- 
pany organizations said that the present act 
imposing a flat tax at 614 per cent on the 
investment income of life insurance com- 
panies was originally passed as a stopgap 
measure in 1951. The Treasury had previ- 
ously proposed a flat rate of 3 per cent as 
a temporary measure. 

“The companies had in fact been paying 
a flat tax on investment income under the 
1942 and 1950 laws at a varying rate ar- 
rived at by circuitous and complicated 
formulae,” it was stated. “Such formulae 
have proved exceedingly unstable. There 
was much opposition in the business to 
averaging of reserve interest requirements. 
The Treasury has never endorsed this 
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concept. There was criticism of taxing one 
company according to the experience of 
others in the Senate Finance Committee.” 


In the interest of simplicity and stability, 
the companies had suggested, and Congress 
approved, the present method of levying 
a flat tax on their net investment income 
as a “pragmatic solution to a recurring 
and vexatious problem.” 












































“Such a plan has several virtues. It has 
the merit of simplicity. It can readily be 
estimated in advance, which is an important 
consideration in the operation of a long- 
term business,” the statement said. 


“It is applied to the companies indi- 
vidually upon their investment income and 
thus avoids the complicated and doubtful 
averaging process of the previous law. It 
distributes the tax basically among the com- 
panies according to and constitutes 
a fairly equal charge upon policyholder. 
It yields a stable, substantial and steadily in- 
creasing source of revenue to the government.’ 


size 


Dissenting vigorously from the majority 
of the industry were Scott W. Lucas, 
former Senator, and Edward J. Schmuck, 
who spoke for Acacia Mutual Life at the 
hearings. It was their position that each 
mutual company should pay a tax on its 
own (not industry ratio) “free investment 
income,” and stock companies should be 
assessed on their total net income. They 
were both questioned closely by Chairman 
Curtis and Representative Mills of Arkansas 
In this area of conflict, Mr. Robert L 
Hogg, senior vice president and advisory 
counsel to the Equitable Society, in answer 
to questioning, there are far more 
benefits than dangers in going for a flat 
tax. He further stated that the flat rate 
should be related to the corporate rate and 
should go up and down with the corporate 
rate and not independently. Many others 
also made spendid detailed presentations 
and the full text of their statements will 
appear in the published hearings. 


said 


In conclusion, the hearings held last 
month were healthy for the life industry 
and were held in the best American tradt 
tion. What the ultimate outcome will be 
in the next Congress is difficult to predict 
at this stage. However, unless the “stop- 
gap” is extended for another year or some 
form of permanent legislation is adopted 
the old 1942 formula will be automaticall) 
reinstated. It is doubtful whether the in 
dustry or the Congress would be satisfie’ 
with such a result. 
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Playground Doctrine Inapplicable 
to Child Hitchhiker 


Where a child is injured while hitching 
a ride on a train which passed through a 
playground area and there is no showing 
that the railroad had knowledge of or 
gave its consent to such a practice, the 
so-called playground doctrine is not appli- 
cable and no cause of action lies against 
the railroad. Pennsylvania. 


The plaintiffs, a seven-year-old boy and 
his parents, brought an action against the 
defendant railroad company for damages 
for the loss of the boy’s leg which was a 
consequence of the boy falling from a rail- 
way car upon which he was “hitching a 
ride.” The boy attempted to board the 
held last train in an area of land, owned by the rail- 
road, which might properly be termed a 
playground. The plaintiffs sought to estab- 
lish the negligence of the railroad on the 
theory of the so-called playground doctrine. 
Under this doctrine where an owner per- 
mits children to use his premises as a play- 
ground, a duty arises to exercise ordinary 
care in keeping the premises safe. The 
plaintiff alleged that even if the train were 
not to be considered a playground, the 
railroad owed a duty to station guards to 
see that no children attempted to board the 
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Selected Decisions 
from All Jurisdictions 


trains passing through the playground area. 
The plaintiffs obtained a verdict in the lower 
court, but the court granted the railroad’s 
motion for a judgment non obstante vere- 
dicto. The plaintiffs then brought an appeal 


to the state supreme court. 


Held: Judgment affirmed for the railroad. 
The state supreme court stated that while 
the testimony may have made the railroad 
chargeable with acquiescence in the use of 
the track as part of the children’s play- 
ground, this is not true of the trains which 
were operated on the track. It stated that 
a necessary element of the playground doc- 
trine is permission or acquiescence in the 
use of the owner’s property, and that the 
presence of this element gives to the chil- 
dren the status of gratuitous licensees. The 
license, however, the court said, does not 
extend beyond the use to which the express 
or implied permission applies. (See Prokop 
v. Becker, 345 Pa. 607, 29 Atl. (2d) 23, and 
Dumanski v. City of Erie, 348 Pa. 505, 34 
Atl. (2d) 508.) 

The court stated that the maintenance of 
railroad service should not be made unduly 
burdensome because the public as well as 
the railroad has an interest therein. It 
stated that no case was referred to it where 
a court has gone so far as to require a 
railroad company to patrol its tracks or 
police its trains with a sufficient number of 
guards to prevent children from attempting 
to board them, and that, on the contrary, 
other jurisdictions have held that no such 
duty exists. (See, for example, Smith zv. 
Illinois Central Railroad Company, 214 Miss. 
293, 58 So. (2d) 812 (1952).) The court 
stated that, under the facts of the case, the 
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impracticable and burdensome task of exer- 
cising police supervision over the trains 
would be out of proportion to the risk to 
minor trespassers involved. 


In a dissenting opinion it was argued that 
the real test of the playground doctrine is 
not whether the owner acquiesced in the 
trespass but, knowing what was happening, 
whether he exercised ordinary care so as 


to prevent that which was _ foreseeable. 
Since the jury found that the railroad 
company did not exercise ordinary care, 


the dissenting opinion stated that the ver- 
dict for the plaintiffs should have been sus- 
tained.—Scibelli v. Pennsylvania Railroad 
Company Pennsylvania Supreme Court. 
September 27, 1954. 4 NEGLIGENCE CASES 
(2d) 65. 


Escalator Accident Not Fault 
of Gambling Establishment 


The employees of a gambling establish- 
ment are not guilty of negligence if they 
fail to use force to prevent an intoxicated 
woman gambler from using an escalator, 
and the establishment is not liable for the 
injuries she sustains in a fall. Nevada. 


The plaintiff, a 278-pound lady, entered 
a gambling establishment while she was in 
an intoxicated condition. When it appeared 
that she was going toward the escalator, 
the hostess advised her that she too 
drunk to get on the escalator. The hostess, 
who weighed 130 pounds, made no attempt 
to ph, sically restrain the plaintiff from using 
the escalator. The plaintiff put her foot on 
the first step of the escalator, was thrown 
off balance and fell. She suffered a fracture 
of her left ankle, and other injuries. The 
plaintiff brought an action alleging that the 
establishment negligent that its 
employees should have physically prevented 
her from using the escalator in her intoxi- 
trial court, sitting 


was 


was in 


cated condition. The 
without a jury, made findings and entered 
a judgment for the plaintiff. The establish- 
ment brought an appeal contending that it 
was not under the duty of care ascribed 
to it by the lower court. 

The state supreme court reversed plain- 
tiff’s judgment, and entered judgment in 
favor of the gambling establishment. The 
court said that the vital question to be con- 
sidered is the duty of care owed by the 
gambling establishment to its patrons. The 
plaintiff contended that the law governing 


the use of elevators is applicable to the use 
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of escalators; that the establishment was a 
common carrier of passengers and as such 
“was bound to use the utmost and 
diligence for the safety of its 
therein,” and is liable for injury to a pas- 
negli- 


care 
passengers 
senger “occasioned by its slightest 
gence, against which human prudence and 
foresight should have guarded.” (See Smith 
v. Odd Fellows Building Assoctation, 46 Ney. 
48, 205 Pac. 796, and Seavy v. I. X. L 
Laundry, 60 Nev. 324, 108 Pac. (2d) 853.) 
The court said that its conclusion was, as 
stated in Fox v. Michigan Central Railroad 
Company, 139 Mich. 433, 101 N. W. 624, that 
each case must stand upon its own particu- 
lar circumstances, and that under the facts 
of this case, the high degree of care imposed 
on the establishment did not include the 
requirement that it use force to restrain the 
plaintiff from using the escalator. It stated 
that the trial court predicated the finding 
that the establishment did not use ordinary 
care upon the fact that it did not forcefully 
restrain the plaintiff from entering upon the 
escalator, and since this theory is not sufh- 
cient to support the judgment for the 
plaintiff, the judgment must be reversed.— 
Harold’s Club v. Sanchez. Nevada Supreme 
Court. October 21, 1954. 4 NEGLIGENCE CAses 
(2d) 180. 


Excessive Damages Awerded 
for Ankle Injuries 


Where an ice company employee, age 36, 
received broken ankles as a result of 
being jolted without warning from a re- 
frigerator car, a judgment for $70,000 is! 
excessive and should be reduced to. 
$45,000. Missouri. 


Plaintiff, a 36-year-old employee of an ic 
company, jolted from a refrigerator 
car when the employees of the defendant 
railroad company failed to give him notice 
that the string of attached to the 
refrigerator car were about to be moved 
He suffered broken ankles which made 
walking without a cane and foot supports 


was 


cars 


impossible. The injury was of such a nature 


that he would no longer be able to take @ 
job which required standing or walking 
He brought suit and recovered a verdict for 
$88,000 in the court. The railroa 
made motions for judgment in accordance 
With its previous motion for a 
verdict or, in the alternative, for a 
trial upon the ground, among other things 
that the verdict was excessive. 
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‘ruling of 


the motion for a new trial. Plaintiff made 
the remittitur and a new judgment for 
$70,000 was rendered for the plaintiff. The 


railroad company then brought an appeal, 
contending that the verdict excessive 
and that a court instruction was erroneous 
in that the railroad pleaded contributory 
negligence, and there was evidence to sup- 
port it, and the instruction omitted a 
quirement for a finding upon the issue. 


Che 
a judgment 


was 


re- 


state court concluded that 
of $45,000 was adequate, and 
a remittitur of $25,000 was ordered or, in 
the alternative, the judgment to 
reversed and a new trial granted. The court 
ruled that there was in the in- 
struction omitting the requirement for a 
finding upon the issue of contributory neg- 


supreme 


was be 


no error 


ligence inasmuch as there were no facts or 
circumstances in the case to have supported 
the submission of the question to the jury. 
\s to the question of excessive damages, 
the supreme court stated that the precise 
question for its decision was whether the 
trial court exercised a sound discretion 
limiting the remittitur to $18,000. The 
plaintiff merely contended that his judg- 
ment for $70,000 should be affirmed while 
the railroad company contended that the 
judgment was still excessive and should be 
further reduced to not more than $25,000. 
The court said that plaintiff was grievously 
injured as witnessed by the fact that he 
could only walk a without 


y his 
cane. ‘Traumatic arthritis had set in at the 
ankle 


joints which caused the plaintiff to 
walk 
with 


in 


few steps 


by swinging his legs from the hips, 
and stiff. The 


quence of this was to put undue tension on 


knees ankles conse- 
the muscles of the back, and thereby cause 
plaintiff to have pain in his back. The court 
stated, however, that the plaintiff was not to 
be regarded as totally incapacitated inas- 
much as he could do any work, which his 
experience and training would qualify 
that could 

down. It that 
| fixed scale or 


ve no 
would 


him 


to do, be performed sitting 


said there can obviously 
mathematical formula 
all the requirements 
for determining whether and how 
judgment but that 
numerous important considerations relating 
to the question the nature and 
extent of injuries, pain and suffering attend- 
ant upon them, and the resulting disability 


which satisfy 


much a 
there 


is eXcessi\ €, are 


such as 


as it affects past and future earning capacity. 
The court concluded that it was con- 
sidered opinion that the judgment was still 
excessive by the sum of $25,000.—Sanders 
v. Illinois Central Railroad Company. Mis- 


its 
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souri Supreme Court. September 13, 
4 NEGLIGENCE Cases (2d) 13. 


1954. 


Coal Company Not Liable 
for Gas Escaping from Culm Banks 


Where the emission of gases from culm 
banks arises merely from the customary 
use of land and there is no evidence of 
negligence, the operators of a coal breaker 
are not liable for damage caused by the 
gas. Pennsylvania. 


The plaintiffs brought an action against 
the operators of a coal breaker for damage 
to their home caused by hydregen sulphide 
The gas was emitted from culm banks 
which are comprised of waste material from 
coal breakers. Plaintiffs’ home was located 
in the center of Pennsylvania’s anthracite 
coal lands, and the emitted gas caused the 
white paint (with lead base) on their house 
to turn black. Judgment was awarded to 
the plaintiffs in the lower court, and the 
operators brought an appeal. 


gas. 


The plaintiffs’ judgment was reversed by 
the state supreme court, and a judgment 
non obstante veredicto was awarded to the 
operators of the coal breaker. The court 
adopted a general rule from the Restate- 
ment of the Law of Torts which states: 

“Section GENERAL RULE. 

“The liable in an action for 
damages for a non-trespassory invasion of 
another’s interest in the private use and 
enjoyment of land if, 


822 


actor is 


“(a) the other has property rights and 
privileges in respect to the use or enjoy- 


ment interfered with; and 
“(b) the invasion is substantial; and 


“(c) the actor’s conduct is a legal cause 
of the invasion; and 


“(d) the invasion is either 


“(i) intentional and unreasonable; or 


“(ii) unintentional and otherwise action- 
able under the rules governing liability for 
ultrahazardous 


negligent, reckless 


or con- 

duct.” 
The court ruled that since the emission 
of gases was not caused by any act of the 
operators and arose merely from the cus- 


tomary use of their land without negligence, 
recklessness ultrahazardous conduct, it 
was wholly unintentional and they were not 
liable—Waschak et al. v. Moffat et al. Penn- 
sylvania Supreme Court. November 8, 1954 
4 NEGLIGENCE Cases (2d) 183 
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LIFE 

| Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 





Misinformation Given by Insurer 
Doesn't Establish Rival Claims 


Where the changing of a beneficiary is 
discouraged by misinformation given by 
the insurer’s agent, no rival claim to the 
policy proceeds is established as against 
the named beneficiary of the policy, and 
the insurer has no right to an interpleader 
action. Seventh Circuit. 


The plaintiff insurance company issued a 
policy on the life of defendant’s husband. 
The insured died, and the company brought 
an interpleader action, alleging that it did 
not know whether the proceeds of the policy 
should to the defendant (the named 
beneficiary) or to the insured’s daughter. 
The defendant filed an answer in which she 
alleged that the daughter of the insured did 
not have any interest in the policy, that 
there was no legal doubt by the company 
as to the right of the defendant to the policy 
proceeds, and that she is entitled to interest 
and attorney’s fees inasmuch as the com- 
pany vexatiously refused to pay the insur- 
ance without reasonable cause. Attached to 
the company’s bill of interpleader was a 
letter written to it by the insured’s daughter 
in which she stated that she and her father 
had talked of changing the beneficiary in 
the policy but that the assistant branch 
manager of the company had misinformed 
them by stating that this was impossible. 
She expressed the hope that in some way 
the company could! help defray medical and 
burial expenses. She failed to appear and 
defend in the interpleader action, and was 
adjudged to be in default. The district 
court ruled that the refusal of the company 
to pay the proceeds to the defendant was 
vexatious and without reasonable cause, and 
interest and attorney’s fees were awarded 
to the defendant. An appeal was then taken 
to the circuit court. 


Held: Judgment affirmed for the defend- 
ant (named beneficiary). The court said 
that it is true that to justify a bill of inter- 
pleader the conflicting claims against the 
funds need not be such claims as can finally 


go 
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), 3 Lire Cases 978, 
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20 F. Supp. 739.) 
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be proved in court. 
Life Insurance Compa 
111 F. (2d) 551; Metr 
Company v. Segaritis, 
However, the court stit 
















































insurance company in 
tion the claims must 
than the claim 
daughter upon which <¢he plaintiff here re- 
lied. The court said that the daughter's 
letter did not indicate that she thought that 
she had any legal rig!it to the proceeds of 
the policy, but that her letter could only be 
considered a plea for help. The only pos- 
sible legal claim the ¢aughter had against 
the company, the cou 


> of more substance 


alleged of. the insured’s 


pany.—John Hancock *lutual Life Insurance 
Company v. Beardslee. United States Court 
of Appeals for the Seventh Circuit. Novem- 


ber 3, 1954. 1 Lire Cases (2d) 1127. 


Insured’s Admission 
of Shooting Self Not Conclusive 


Where the evidenc: concerning the in- 
sured’s death is circtsmstantial, the admis- 
sion of the insured ‘that he shot himself 
because he was “sici: and tired of living” 
is not conclusive a:ainst uncontradicted 
evidence that he ha‘! no apparent reason 


for ending his life. “ighth Circuit. 


fraternal benefit society 
issued to the insurec a certificate 
provided that in case of his death due t 
violent and accidental means 
te alone” the assctiation would pay to 
his wife $4,000. The 
met his death from a sunshot wound in the 
chest, which was reéeived while he was 
‘alone in an upstairs bedroom. The society 
refused payment under the certificate on 
the grounds that the tnsured took his own 
life, and the beneficiary (insured’s widow) 
brought suit to recovey the proceeds of the 
certificate. The beneficiary offered evidence 
to show that the insur2d would have no rea 
son to take his own Jife. Two detectives 
testified, however, that while the insured 
room of the hospital 
“No one is to blame; 
further testified that 


The defendant 
which 


“external, 


insured subsequently 


was in the emergency 
he made the statement : 
I shot myself.” They 
the insured stated: 
living.” Judgment 


beneficiary’s favor, anti the society brought 





said, was a possible§ st: 
tort action based on the alleged misinforma-§ 4 
tion given her by an employee of the com-§ ex 
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Federal 
SES 978, 
nsurance 
p. 739.) 
istify an 
h an ac- 


points that the testimony of the detectives 
overcame the presumption that the death of 
the insured was accidental, and that there- 
after the beneficiary failed to produce sub- 
stantial evidence to support an affirmative 
finding of accidental death. 








ubstance a ; 

al Held: Judgment affirmed for the bene- 
ote re ficiary. The court stated that iri this case 
uchter’s§ there was no evidence showing how the 


fatal shot came to be fired, and that the 
circumstantial evidence presented questions 
only for the consideration of the jury. Un- 
der Missouri law, “It is well settled 


ight that 
ceeds of 
| only be 
nly pos- 
| against] 
possible 
informa- 
the com- 
Insurance 
es Court 
Novem- 


that where the evidence is wholly circum- 
stantial, suicide cannot be declared . . . as 
a matter of law, unless such circumstances 
exclude every reasonable hypothesis except 
suicide.” (See Edwards v. 
Assurance Company of America, 8 Lire CASES 
27, 350 Mo. 666; 168 S. W. (2d) 82.) 


Business Men’s 


: After consideration of the law of Mis- 
souri as shown by the decisions of its 
courts, the Eighth Circuit concluded that 

, the trial court did not err in submitting the 

ive case to the jury for it to determine whether, 

the in-) considering all the circumstances brought 
1e admis-) out by the evidence, the death of the in- 

t himselff sured was accidental or suicidal. 

of living” The court said that the beneficiary’s evi- 

tradicted} tence tended to show that there was no 

. reasomf reason for the insured to end his life de- 


liberately, and that whether the insured did 
or did not do so presented a question for 
the jury.—WNational Postal Transport Associa- 
tion v. Hudson. United States Court of Ap- 
peals for the Eighth Circuit. October 27, 


1954. 1 Lire Cases (2d) 1121. 
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Deduct Loans Obtained by Fraud 
From Cash Surrender Value 


Where the insured fraudulently obtains 
loans from insurance companies on the 
security of his policies after the filing of 
an involuntary petition of bankruptcy 
against him, the trustee in bankruptcy of 
the insured’s estate is only entitled to the 
cash surrender value of the policies less 
the amount of the loans. Maryland. 


Five consolidated suits were brought by 
the trustee in bankruptcy of the insured 
against five life insurance companies which 
had issued eight life insurance policies on the 
insured prior to an involuntary petition in 
bankruptcy being filed against him. Sub- 
sequent to the filing of the petition the 
insured obtained loans from these com- 







ary, 199 Life, Health—Accident 











panies. The policies were the only security 
for the loans. At the time the loans were 
made the companies did not know of the 
pending bankruptcy proceedings, and the 
insured fraudulently certified in his written 
applications for five of these loans that there 
were no bankruptcy or insolvency proceed- 
ings pending against him. The principal 
question presented by the consolidated suits 
of the trustee is whether the companies, 
under Section 70(a)€5) of the Bankruptcy 
Act, 11 USCA Section 110(a)(5), are en- 
titled to subtract the amount of the loans 
before paying into the bankruptcy estate 
the cash surrender values of the policies. 


The court decided the question in the 
affirmative, holding that the companies could 
deduct the amount of the fraudulently 
obtained from the cash surrender 
value of the policies before paying it into 
the bankruptcy estate. The court concluded 
that the cash surrender value of the policies 
did not vest in the trustee at the time the 
petition in bankruptcy was filed. The court 
said that neither at nor prior to that time 
did the bankrupt himself have title to the 
cash surrender value; that at most he had 
a contractual right to be paid such value. 
The court stated it is clear that under the 
insurance proviso of subsection (5) of Sec- 
tion 70(a) no proceeding can be instituted 
by the trustee to obtain the cash surrender 
value of a policy until 30 days after this 
value has been ascertained by the trustee. 
The trustee in the present case made no 
demand upon the bankrupt until six months 
later. The court said that long prior to 
that time the cash surrender value had been 
diminished by the loans. The court con- 
cluded that the cash surrender value thus 
diminished is the most that the insurance 
companies can be compelled to pay to the 
trustee —Lake, Trustee v. New York Insur- 
ance Company. United States District Court 
for the District of Maryland. June 23, 1954. 
1 Lire Cases (2d) 1077. 


loans 





Short Short: Second Circuit 


Where the insured’s wife was misled as 
to an instrument which she signed that gave 
the insured the right to change the bene- 
ficiary on an insurance policy, the court will 
impose a constructive trust in her favor 
upon the insurance funds which were sub- 
sequently paid by the insurance company.— 
Hedger v. Reynolds. United States Court of 
Appeals for the Second Circuit. November 
5, 1954. 1 Lire Cases (2d) 1136. 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Independent Contractor's Property 
Not Under Exclusion Clause 


Where the insured’s employees damage 
the property of an independent contractor 
who also is working for the insured, a 
clause in the insured’s policy excluding 
from coverage “property owned, occupied 
or used by or rented to the Insured” 


not applicable. Tenth Circuit. 
The insured brought a declaratory judg- 


ment action against his insurance company 


for an adjudication that the company was 
obliged to defend an action against him. 
The evidence disclosed that the insured 
contracted with another person in order to 
have him “drill in” an oil well owned by 
the insured. Due to the negligence of the 
insured’s employees, the oil rig of this other 
person was damaged. <A _ suit was filed 
against the insured for damages. 

The insurance company contended that 


under the policy because 


which excludes from 


it was not liable 
of an exclusion clause 


coverage “injury to or destruction of (1) 
property owned, occupied or used by or 
rented to the Insured ” The trial 
court found that the person who agreed 


to do the drilling was an independent con- 
tractor, and that he and his employees were 
not under the supervision control of 
the insured in the performance of their 
work. Since the drilling equipment wes 
therefore, not under the control of tie 
insured, the trial court held that the com- 
pany was required to defend the action 
against the insured. The company appealed, 
contending that the evidence did not war- 
rant a finding that the insured had hired 
an independent contractor. 

Held: Judgment affirmed for the insured. 
The court stated the well-established defi- 
nition of an independent contractor: one 


or 


who, exercising an independent employ- 
ment, contracts to do a piece of work ac- 
cording to his own methods and without 


being subject to the control of his employer 
except as to the result of the work. The 
court said that when all of the evidence is 
considered entirety, it compels an 


in its 
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a defense as a matter of law, or that, in 
the alternative, the case should have been 
submitted to a jury. 

Held: 
ible error in directing a verdict in that it 
was solely within the province of the jury 


The lower court committed revers- 


to decide whether or not the alteration work 
the condition of 
the risk” within the meaning of the policy 


resulted in a “change in 


such 
The 


parties 


exclusion, and if whether or 


so, not 
work contributed to the burglary loss. 
that the intention of the 
is the cardinal principle in construing and 
It said 
that the jury might agree with the company 
that the contracted to the 
premises in the same physical condition at 


court said 


interpreting an insurance contract. 
parties keep 
all times in order to stabilize the protection 


Then, too, the jury might 
agree with the insured’s interpretation and 


against burglary. 


find that the alterations were immaterial 
unless the burglary was facilitated by the 
changes. It stated that whether the risk 


was increased by the alteration work is a 
question for the jury—Clark-McCaffrey Fur- 

Supply Company v. National Fire 
Insurance Company of Hartford. New Jer 
sey Superior Court, Appellate 


Division. 
September 24, 1954. 8 Fire AND CASUALTY 
Cases 481. 


niture & 


Nominal Change of Ownership 
Doesn't Affect Coverage 


A conveyance of property to another in 
trust with the grantor retaining the bene- 
ficial interest does not violate the “change 
of ownership” provision of a policy since 
such a change is merely nominal when it 
is not of a nature calculated to increase 
the motive to burn the premises. Texas. 


Che insured brought an action to recover 
under a fire insurance policy issued by the 
defendant insurance company for the loss of 
a building and personal property. The com- 
pany successfully defended in the 
courts on the grounds that the insured had 
conveyed title to the property to her daughter, 
and that the insured had failed to submit 
a formal proof of loss of personal property 
within the period of limitations prescribed 
in the policy. An appeal was then taken 
to the state supreme court by the insured. 


lower 


The conveyance, which is so important 
in this case, consisted of the giving of a 
deed to the premises by the insured to her 
daughter for the purpose of enabling the 
daughter to deal with the county, which 
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was seeking to condemn the portion of the 
property on which improvements stood for 
Under this arrangement 
for 


highway purposes. 
the mother 
only, and acquired no beneficial interest in 
the property for herself. The jury found 
that the property was conveyed to the 
daughter in trust for the insured. 


daughter was to act her 


The state supreme court held that the 
conveyance of property in trust in this case 
did not constitute a change of ownership 
as was contemplated by the policy since 
such a change is merely nominal when it 
is not of a nature calculated to increase the 
motive to burn the premises. The court 
cited the early case of New Orleans Insur- 
ance Company v. Gordon, 3 S. W. 718, which 
laid down the following rule: 


Re change in the fact of 
title, but only the evidence of it, and if 
this latter change is merely nominal, and 
not of a 


there is no 


nature calculated to increase the 
motive to burn, or diminish the motive to 
guard the property from loss by fire, the 
policy is not violated.” Hartford 
Fire Insurance Company, 17 Iowa 185.) 


The court stated that notwithstanding the 
deed to the daughter, if the property had 
been destroyed by fire before title had been 
transferred out of there would have 
been no change in ownership as contem- 
plated by The 
court said that the daughter did not execute 


her 


the terms of the policy. 


any deed of conveyance, but that a judg- 
ment vested title to the property in the 
county. It concluded that under these cir- 


the insured was entitled to re- 


cover under her policy. 


cumstances 


On the issue of failure to file proof of 


loss, the court held that the evidence raised 


an issue of fact as to whether there was 
a waiver of the proof of loss of the con- 
tents of the building, and the case was 
remanded as to this point—Walters v. Cen- 
tury Lloyds Insurance Company. Texas Su- 
preme Court. November 17, 1954. 8 Fire 


AND CASUALTY CASES 508. 


Short Short: Tennessee 


Failure to keep records as was required 
by a burglary policy did not bar a suit on 
the policy where the insurer’s agent issued 
the policy knowing that the insured 
barely able to and write, kept 
few records.—Cone v. Great Insur- 
ance Company. Tennessee Court of Appeals. 
November 5, 1954. 8 Fire AND CASUALTY 
Cases 498. 


was 
read and 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Gratuitous Payment for Gasoline 
Doesn't Change Guest Status 


A gratuitous payment for gasoline did 
not change plaintiff’s status as a guest 
and, therefore, plaintiff had the burden of 
proving that the accident was due to 
the wilful and wanton misconduct of her 
host. Colorado. 


The plaintiff, a passenger in a car, was 
injured when her host collided with another 
car at an intersection. She brought an 
action against her host and the driver of 
the other car, alleging that each of the 
defendants was driving “in a careless, negli- 
gent and reckless manner and with a wilful 
and wanton disregard of the rights and 
safety of others and particularly of the 
plaintiff.” At the conclusion of the plain- 
tiff’s evidence the plaintiff’s host made a 
motion for dismissal of the action on the 
ground that the plaintiff was a guest and 
that there was no evidence to take the case 
out of the guest statute. The driver of the 
other car also made a motion for dismissal, 
but on the grounds that there was no 
evidence of his negligence and that the negli- 
gence of the plaintiff’s host was the proxi- 
mate cause of the accident. The trial court 
sustained these motions and dismissed the 
jury. The plaintiff brought an appeal to the 
state supreme court. 

Held: The dismissal as to the plaintiff’s 
host is affirmed, but the dismissal as to the 
other driver is reversed and remanded. The 
court said that the fact that the plaintiff 
paid her host two dollars “to help on gas” 
did not make her a paying passenger. It 
stated that the gratuitous purchase of gaso- 
line does not constitute the transportation 
one for hire or change the relation from 
that of a gratuitous guest. (See, for ex- 
ample, Guiney v. Osborn, 9 AUTOMOBILE 
Cases 465, 295 Mich. 559, 295 N. W. 264.) 
Thus, the court held that the plaintiff was 
a guest and that the liability of her host 
must be predicated on more than ordinary 
negligence in order to take it out of the 
guest statute. Hence, the burden was upon 
the plaintiff to prove that the accident was 
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due to wilful and wanton disregard of the 
rights of others, in accordance with the 
holding in Pettingell v. Moéde, 271 Pac. (2d) 
1038. The court said that the plaintiff's 
host was guilty of simple negligence at best 
and, therefore, the action against him should ] 
be dismissed. Bt 

I 

































The court stated, however,:that the ques- ‘ 
tion of whether the driver of the other \ 
car was negligent was one for the jury to a 
determine, and that if the jury found that a 
the other driver was negligent, and that t 
such negligence was the proximate cause of § ¢ 


the accident, the plaintiff 


to a verdict in her favor. It 


mm 2g 
would be entitled § I 
said that where } 


the evidence presents a controverted issue 
of fact, it is error for the trial court to direct Si 
a verdict or dismiss the action.—Eberle v.§ fl 
Hungerford. Colorado Supreme Court. Sep-§ 4 
tember 13, 1954. 4 AuToMoBILE CAsEs (2d) b 
1496. a 

C 

tl 


Accident Proximate Cause 
of Subsequent Injury from Fall 


A broken hip sustained in a fall somef 
three months after an automobile accident 
may have been proximately caused by 
plaintiff’s weakened condition which was) dj 
the result of the automobile accident, but 

the burden is not on the defendant to 
prove that plaintiff’s subsequent injury 
was due to her contributory negligence 
Alabama Supreme Court. 


The plaintiff was involved in an auto-§ 
mobile accident with the defendant. After 
the accident the plaintiff complained ot 
pains and discomfort in her head, left leg 
and left side. She could walk just a little, 
and could not do housework. Approximately§ [A 
three months after the accident she 
walking across a room, and for no apparent 
reason her leg gave way and she fell and 
broke her hip. The plaintiff brought an ( 
action alleging that fell due to her ] 
weakened condition which was an after-f 1 

2 
I 


was f 


she 


math of the automobile accident. The court) 
charged that the burden was on the defend-§ 
ant to show that the plaintiff was guilty of 
contributory negligence in regard to her 


fall. A judgment was awarded to the plain-§ @ | 
tiff, and the defendant brought an appeal. § i 
alt 

Held: The broken hip which the plaintiff ste 


been found to have been a result of plain-# the 
tiff’s weakened condition which was _ theff tre 
result of the automobile accident, but the the 
court erred in charging that the defendant leg 
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had the burden of showing that the plain- 
tiff was contributorily negligent in regard 
to her falling and, therefore, the judgment 
is reversed and the case remanded. 
The court said that there are two princi- 
ples which must be considered in regard 
to whether the fall was proximately caused 
by the automobile accident: One applies 
where the subsequent occurrence is a mere 
aggravation of injuries already incurred 
a direct result of the primary 


accident, so 
that its recovery is retarded by some acci- 
dent or incident not resulting from the 


failure of the injured person to use ordinary 
care. Under this principle, the court noted, 
if the second injury is found to be in 
sequence with or a natural result likely to 
flow from the original injury, the wrong- 
doer is held liable for the entire damage, 
but if the subsequent event is considered 


as attributable to a distinct intervening 


cause, the wrongdoer is held liable only for 
the original injury. This theory is analyzed 
m9 A. L: R. 255, and in 20.A. L. R. 524 


The other principle applies where the sub- 


sequent accident was distinct from the 
original injury, and is discussed at 76 
A. L. R. 1285. The court stated that the 


medical testimony indicated that plaintiff’s 


fall was probably caused by a bodily con- 
dition which resulted from the automobile 
accident, and that the jury could reasonably 
find that the second accident was proxi- 
mately caused by the automobile accident, 

The court said, however, that the plaintiff 
had the burden of showing that she was 


free of contributory negligence —Underwood 
v. Smith. Alabama Supreme Court. June 


24, 1954. 4 AutomosLe Cases (2d) 1461. 


Manufacturer Liable 
for Rusted Steering Arm 


The manufacturer of a truck is liable for 
damages when one of its trucks, which 
had only been on the road a few days, 
left the road because of a broken steering 
arm that had accumulated rust at the 
point of the break. Utah. 


The plaintiff purchased a new truck from 
a dealer of the defendant manufacturing 
company. He was involved in an accident, 


— using the truck a few days, when the 
steering mechanism broke while the truck 
was moving down a hill. The truck left 


the highway and tipped over after it hit a 
The plaintiff brought an action against 
the truck manufacturer wherein it was al- 
leged that a defective steering arm, which 
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had 
vehicle, caused the accident described above. 
At the time of the accident a broken steer- 
ing arm was found with a distinct penetra- 


been negligently installed in the new 


into the steel at 
of the break. The plaintiff 
judgment, and an appeal was taken by the 
manufacturer. 


tion of rust the place 


recovered a 


The state supreme court affirmed the 
judgment for the plaintiff. The court said 
that there was substantial evidence pre- 


sented to show that the steering mechanism 
was defective at the time of manufacture. 
It stated that the important fact to bear 
in mind is that the vehicle had been on the 
road only a few days. It appears that the 
part in question had been encased in a 
greased shaft when assembled in the truck, 
and had remained enclosed until the time 
of the accident. The court stated that since 
this is true, the manufacturer’s argument 
that the break could only have occurred 
when the truck hit a tree and tipped over 
is not conclusive be said 
as a matter of common knowledge that 
rust and discoloration of a piece of metal 
do not instantaneously occur upon its ex- 
posure to the air. It said that there was 
evidence that such defect was discoverable 
by reasonable inspection. It stated that 
in this day of the X ray and other elaborate 
methods of testing steel (see Livesley v. 
Continental Motors, 331 Mich. 434, 49 N. W. 
(2d) 365.) the manufacturer is in no position 
to urge that a fracture in such an important 
part of a motor vehicle the steering 
mechanism is not reasonably discoverable. 
A jury question was presented on re issue, 
the court said. On the e plain- 
tiff s the discolored and rusty steer- 
ing arm sis from the recently purchased 
truck and, the hand, the manu- 
facturer tenders testimonial evidence to show 


because it can 


as 
one hand, 
present 
other 


on 


the elaborate inspection processes followed 
in testing each piece of steel which is as- 


sembled into its steering mechanism.— 
Northern v. General Motors Corporation. 
Utah Supreme Court. March 30, 1954. 4 
AUTOMOBILE CASES (2d) 1348. 


Short Short: Utah 


\ host was not guilty 
duct when he lost control 
attempting to retrieve a lighted cigarette 
which had dropped from his mouth into 
the folds of his clothes.—Ricciuti v. Robin- 
son. Utah Supreme Court. April 15, 1954. 
4 AuTOMOBILE CAseEs (2d) 1404. 


of wilful miscon- 
of his car while 
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WHAT THE LEGISLATORS ARE DOING— 


results of its investigations and its recom- 
mendations, if any, together with drafts of 
legislation necessary to carry its recommen- 
dations into effect, to the general court. 
H. B. 163 would provide for an investigation 
and study by an unpaid special commission 
of insurance rates, coverages and types of 
insurance policies issued on properties in 
the state. 


The imposition of discriminatory compul- 
sory liability insurance rates on owners of 
motor vehicles driven by persons under the 
age of 25 would be made invalid by 
mm. B. 302. 


The establishment of a motor vehicle 
compensation board and a state fund for 
certain injuries caused by certain motor 
vehicles would be brought about by H. B. 
265. The fund would be managed by the 
insurance commissioner, who annually, on 
or before April 1, would file a statement of 
the amount he deems necessary for the 
operation of the fund during the calendar 
year in which the statement is filed. 


The commissioner would assess this amount 
upon insurance companies doing business in 
the state which insure against liability for 
personal injuries caused by the operation of 
motor vehicles. These assessments would 
not exceed 1 per cent of premiums paid, and 
would not include premiums paid by owners 
of motor vehicles who had had no accident 
claim made against them during the 
previous year to the companies representing 
them. Any company which might feel 
aggrieved by this assessment would be per- 
mitted to appeal to the appellate tax board. 


nor 


The bill’ states that any person suffering 
personal injury or consequential damages 
from a personal injury or who is entitled 
to recover for a death caused by a motor 
vehicle that was operated by a hit-and-run 
driver or trespasser on the public highways 
of the state shall, upon application to the 
board and after a_ hearing, such 
amount from the fund as the board shall 
award, but not in excess of $5,000 to any 


receive 


one person. However, any claim or judg- 
ment that the compensated party has against 
any person in connection with the injury 


or death must be assigned to the state. 
Any person aggrieved by any rule, regu- 

lation, ruling, award 

of the board days of 


decision or 
within 20 


finding, 
may, 
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Continued from page 6 


its effective date, appeal to the superior 
court for the purpose of having its reason¥ 
ableness or lawfulness determined. The bill 
stipulates that no application could be com4 
menced at any time after six months from 
the occurrence of the accident unless thé 
board should give its unanimous approval 


The establishment of a state rating burea 
within the department of the state auditor 
would be achieved by S. B. 77. The staté 
auditor could appoint and remove such 
statisticians, accountants, clerks and inves4 
tigators as the work of the bureau might 
require. 


S. B. 34 would make it necessary thaf 
classifications of risks and premium chargeg 
under the compulsory motor vehicle liabilit 
insurance law be uniform throughout thé 
state. 


Provision for an investigation and stud 
by a special committee relative to invest 
ments by insurance companies in the staté 
would be made by S. B. 35. This committe 
would present its recommendations to thi 
general court. 

The commission on administration an 
finance and the division of personnel woul 
be authorized by H. B. 1589 to prepare 
plan of group insurance which would im 
clude life insurance, hospital and medica 
payments, together with group accident ig 
surance, for state employees. The cost 
the plan would be borne equally by th 
state and its employees. The bill’s provi 
sions would also be made available to th 
cities and towns of the state. 

Under H. B. 1602, the extension of grow 
benefits to the spouse @ 
minor children of the person injured woul 
be permitted. 


life insurance 


In regard to proceedings on complaint 
relative to cancellations or refusals of co 
panies to issue policies and bonds, H. 
832 would require that the company outlin 
“in clear and concise language and with su 
ficient detail each and every particular req 
son relied on by the company as constituti 
a basis for cancellation of said policy 
bond, so that the aggrieved person ma 
fully understand every such allegation 4 
reason relied on by the company in the ma 
ter of the cancellation of such policy 
bond.” 
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